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United States Court of Appeals for the 
District of Columbia 


a Supreme Court of the District of Columbia. 

Equity No. 57362 
Daniel Dunning, Plaintiff, 
vs. 

Charles J. Harrah, Henry Morgenthau, Jr., Secretary of 
the Treasury of the United States of America, 
William A. Julian, Treasurer of the United States of 
America, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Bill of Complaint for Injunction, Receiver, Etc. 

Filed July 2, 1934 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity No. 57362 
Daniel Dunning, Plaintiff, 
vs. 

Charles J. Harrah, Henry Morgenthau, Jr., Secretary of 
the Treasury of the United States of America, 
William A. Julian, Treasurer of the United States of 
America, Defendants. 

To The Honorable Justices of the Supreme Court of the 
District of Columbia: 

Your plaintiff, Daniel Dunning, files this bill of complaint 
and respectfully represents as follows: 
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1. Plaintiff is a citizen of the United States, a resident 
and a member of the bar of the District of Columbia and 
brings this suit in his own right. 

2. Defendant, Charles J. Harrali, a citizen of the United 
States, now residing in the District of Columbia is sued in 
his own right; that the defendant, Henry J. Morgenthau, 
Jr., is Secretary of the Treasury of the United States of 
America, and is sued in his official capacity; that defen¬ 
dant, William A. Julian, is Treasurer of the United States 
of America, and is sued in his official capacity. 

3. On or about August, 1930 the Republic of Cuba paid 
to the United States of America the sum of $350,000 in 

settlement of a claim for damages suffered by the de- 
2 fendant, Harrali; thereafter, and prior to certifica¬ 
tion by the Secretary of State several equity suits 
were filed in this court and numerous claims against the 
fund were filed with the Secretary of State. 

4. On or about December 21, 1934, the defendant, Charles 
J. Harrah, engaged and retained the plaintiff herein to 
render jmofessional services in the various suits and claims 
then pending and under consideration; defendant Harrah 
was without funds with which to pay expenses or a re¬ 
tainer and agreed to pay plaintiff as compensation for his 
professional services a sum equal to five per centum of the 
difference between the amounts recovered or paid in com¬ 
promise and agreed to pay in addition thereto a sum which 
would reimburse plaintiff for payments made or obliga¬ 
tions incurred on account: of expenses including steno¬ 
graphic services; the defendant further promised and 
agreed to make said payments out of the fund then held by 
the United States as aforesaid and to pay the same as and 
when such fund, in whole or in part, was available for dis¬ 
tribution. 

5. Plaintiff thereupon entered upon the work and by 
agreement with counsel for claimants, Pedro F. Diago and 
Ferdinand Blanco, prevailed upon the Secretary of State 
to certify and the Secretary of the Treasury to pay to the 
American Security and Trust Company, as Trustee, the sum 
of Seventy Thousand Dollars, the amount claimed by said 
Diago and Blanco; the said Trustee agreed to and did pay 
interest at the rate of three per cent per annum on said sum. 

6. Thereafter the plaintiff at the request and with the ap¬ 
proval of the defendant arranged for a loan to the said 
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defendant and a new agreement was entered into by 

3 and between the plaintiff and defendant, whereby de¬ 
fendant agreed to pay out of the fund held by the 

United States as aforesaid when and if such funds became 
available a sum equal to eight per centum of the difference 
between the amount claimed in four suits and claims and 
the amount paid in compromise or in satisfaction of judg¬ 
ments; thereupon plaintiff obligated himself to pay three- 
eighths of the amount to be paid by defendant under said 
new agreement; at the same time defendant Harrah also 
agreed to and did pay a retaining fee and also agreed to re¬ 
tain of the first money received from or paid out of said 
fund so held by the United States a sum sufficient to cover 
the costs and expenses of litigation. 

7. Thereafter several other suits and actions at law were 
filed in this court, and on or about July 20, 1931 as a result 
of the efforts of this plaintiff there was released and paid to 
the defendant out of the fund so held by the United States, 
as stated above, the sum of $30,485.00) Thirty Thousand 
Four Hundred Eighty-five Dollars and defendant made a 
partial payment on account to plaintiff and reiterated his 
agreement to retain sufficient of said sum so received to 
cover the necessary expenses incident to the preparation 
for and trial of the many suits and actions pending against 
him: 

8. Notwithstanding his several promises the defendant 
soon dissipated the money so received and in less than five 
months from the time of the receipt thereof he was again 
without funds, whereupon plaintiff notified him (Harrah) 
that he had broken his contract with plaintiff. 

9. Shortly thereafter, and in February, 1932, plaintiff ar¬ 
ranged a compromise of the Gahan claim and also settled 

and compromised three suits and actions, all of which 

4 will be particularly described hereinafter, as a result 
of such settlements the defendant received upwards 

of Sixteen Thousand Dollars, paying this plaintiff a greater 
percentage of the recovery and executed and delivered to 
plaintiff an assignment of Seventeen Thousand Five Hun¬ 
dred Dollars of the funds held by the United States for the 
purposes therein named and to insure plaintiff of funds for 
the conduct of the Diago case involving approximately 
Eighty Thousand Dollars. Plaintiff agreed to account for 
the funds so assigned. 
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10. Defendant then returned to Colorado and very soon 
thereafter was without funds and in debt to such an extent 
that he was in danger of losing his mining and other prop¬ 
erty and again began to importune plaintiff to secure, by 
loan or otherwise, funds for defendant’s use and for the ex¬ 
penses and costs. 

11. A suit in Equity had been filed against the defendant 
by Timothy T. Ansberrv and such suit was set for hearing 
in February, 1932, the defendant in order to secure funds 
for his trip to Washington negotiated a loan bearing a high 
rate of interest and secured by a mortgage or pledge of his 
property in Colorado. 

12. After the trial of the Ansberry suit the defendant has 
remained in Washington and has been practically without 
funds until the settlement of the Diago case in June, 1934. 

13. In order to secure funds which would enable defen¬ 
dant to prepare for the trial of Diago case which, had been 
set for trial on April 23, 1934, the plaintiff at great damage 
to himself arranged a compromise of the McCormack case, 
described particularly hereinafter, and secured from the 
United States on the assignment made to plaintiff, as here¬ 
inabove set out, the sum of Five Thousand Dollars; 

5 despite the fact that defendant was then and for some 
time had been indebted to plaintiff in an amount 
greatly in excess of Five Thousand Dollars the plaintiff, in 
order to insure a proper defense in the Diago case paid the 
said Five Thousand Dollars to a trustee to be used to defray 
the expenses incident to securing evidence and the other 
proper expenses of defending the action at law. 

14. Although the defendant has subsequently been paid 
over Seventy Thousand Dollars he has not repaid plaintiff 
any part of the said Five Thousand Dollars so advanced by 
plaintiff, on the contrary the defendant pretends and main¬ 
tains that he is not indebted to plaintiff and has refused to 
pay plaintiff a small sum admittedly due and owing. 

15. Among the manv services rendered defendant for 
which he agreed to pay plaintiff from the fund held by the 
United States are the following: 

First Equity Suit by Edgar McCormack claiming $35,000 
and interest from August, 1930, before Court of Appeals 
and at trial on the merits resulting in a decree for this de¬ 
fendant; equity suit by Walter Fletcher Smith seeking to 
hold this defendant as trustee ex malificio to the extent of 


HENRY MORGENTHAU, JR., ET AL. 


5 


$275,000 on appeal; the decision of lower court dismissing 
suit was confirmed; first equity suit of Juan Ulloa y Co 
claiming entire fund of $310,000 based on purchase at judi¬ 
cial sale by the Suban Court on execution in satisfaction of a 
judgment against this defendant; appeal of Ulloa & Co. dis¬ 
missed; second equity suit by the same parties for same 
cause of action dismissed on demurrer and appeal dis¬ 
missed ; equity suit by General Sand Co., a Cuban corpora¬ 
tion claiming $100,000.00 of the fund by reason of defen¬ 
dant having built, without permission, a part of his 

6 railroad upon and over land in Cuba owned by said 
General Land Company; bill dismissed on demurrer 

and appeal from such dismissal was on motion of this plain¬ 
tiff dismissed; Eugenia Canterro filed equity suit claiming 
$52,000.00 as attorneys ’ fees and asserted an equitable lien 
against the fund held by the United States; this suit settled 
and compromised by the payment of $15,000.00 to Canterro; 
Hanson and Lovett filed suit in equity claiming $36,000.00 
under written contract of employment as attorneys; suit 
settled by payment of $6,500.00; Timothy T. Ansberry filed 
suit in equity claiming $17,500.00 as a balance due under 
contract of employment as attorney—this plaintiff acted as 
associate counsel in the said Ansberry suit, after trial on 
the merits the suit was dismissed; John A. Beck filed suit 
for some $19,000.00 claimed due for expenses incurred and 
paid—suit settled for $2,000.00; Joseph P. Tumulty filed ac¬ 
tion at law on a promissory note upon which $1,400.00 was 
due and attached the funds held by the American Security 
and Trust Company; settled by the payment of $1,000.00 to 
Tumulty; the Sevilla-Biltmore Hotel of Havana, Cuba, filed 
action at law’ in this court for $2,200 due under a written 
guarantee by this defendant and said Hotel Company at¬ 
tached the funds held by the American Security and Trust 
Company—action and attachment dismissed upon the pay¬ 
ment of $1,800.00 to the Hotel Company; Frederick A. Mor¬ 
ris filed equity suit in this court claiming $17,700 with inter¬ 
est on account of a judgment by the Court of Cuba, this suit 
is at issue and pending. Pedro F. Diago and Ferdinand 
Blanco filed action at law in this court claiming under a 
written assignment, executed by defendant herein, the sum 
of $70,000.00 and interest from August, 1930; after judg¬ 
ment entered for this defendant on the verdict in his 

7 favor by the jury. Edgar W. McCormack filed on 
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action at law claiming $35,000.00 for services rendered 
and filed suit in equity for injunction in aid of the 
action at law, this action and suit were compromised by the 
payment of $1,500.00 to McCormack. A. P. Gahan of Ha¬ 
vana, Cuba, asserted a claim for $25,000.00 under written 
agreement by this defendant to pay him that sum for ser¬ 
vices rendered, this claim was compromised and settled by 
the payment of $17,000.00. 

As to each and every action, suit and/or claim set out in 
this paragraph the defendant agreed to pay this plaintiff 
out of the fund held by the United States as aforesaid and 
to make such payment as and when such fund was dis¬ 
bursed ; that there is now due and owing to this plaintiff the 
sum of $20,000.00 as a balance due for professional services, 
the defendant having heretofore paid on account of such 
services and expenses the sum of Eight Thousand Eight 
Hundred and Sixty-eight Dollars of which last mentioned 
sum this plaintiff paid Three Thousand Eight Hundred 
Dollars for expenses incurred on behalf of the said defen¬ 
dant. 

16. In addition to the services rendered by plaintiff in 
connection with the actions, suits and claims enumerated in 
last paragraph above this, plaintiff conferred with, coun¬ 
selled and advised the defendant herein on a great number 
of matters prepared many memoranda and gave verbal or 
written opinions on numerous matters, some of which are 
as follows; conferred with defendant and parties desirous 
of securing an option on defendant’s oil concessions, cov¬ 
ering about one hundred thousand acres in the Republic of 
Cuba; drafted contracts; considered counter proposals in¬ 
cluding contract submitted with such counter proposal and 
drafted second contract on the matter to meet objec- 
8 tions; defended municipal court case against defen¬ 
dant; carried on correspondence and negotiations 
with the Atlantic Refining Company of Cuba which Com¬ 
pany was seeking a royalty contract on a tract of several 
thousand acres in Cuba covered by a concession held by the 
defendant; services'*in procuring a duplicate United States 
Treasury check for $8,000.00; examined and advised defen¬ 
dant as to his rights under a contract, executed in Cuba, 
covering a joint venture in oil concessions; conferred with 
defendant and others and advised him concerning a pro¬ 
posed syndicate to promote and operate a pipe line in Cuba 
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in which project defendant was interested; the many mat¬ 
ters which defendant brought to plaintiff during the four- 
year period consumed one-half of plaintiff’s time in addition 
to time spend by plaintiff in legal research and in court on 
cases in which defendant was interested; during the period 
of his residence in Washington the defendant has spent an 
average of two hours per secular day in plaintiff’s office in 
consultation and discussion of the many matters in which 
defendant was interested; plaintiff prepared briefs and 
memoranda for use in a contemplated Congressional investi¬ 
gation; for use in procuring loans; for use by the Treasury 
and Justice Departments; the cases and matters of the de¬ 
fendant which were attended to by plaintiff involved ques¬ 
tions of international and Cuban law as well as domestic 
law. 

The sum of Five Thousand Dollars is a reasonable sum 
for services rendered by this plaintiff on matters other than 
the actions, claims and suits set out in Paragraph 15 hereof. 

17. The defendant promised and agreed to pay and re¬ 
imburse this plaintiff for expenses incurred and paid or in¬ 
curred including stenographic and other assistance 

9 rendered, the defendant has reimbursed plaintiff to 
the amount of $3,868.00 and there is a balance due on 
this account of $765.00. 

18. By reason of the valuable services rendered to the 
defendant by this plaintiff the fund on deposit with the 
United States has been preserved and by reason of the 
promises made by the defendant, Harrah, this plaintiff has 
a prior and equitable lien on such fund and on the whole 
thereof until the sum due this plaintiff has been paid in full. 

19. The defendant, Harrah, is insolvent, except for the 
said fund now on deposit, in the Treasury of the United 
States, and that plaintiff now has as his only recourse 
against said defendant for payment of the moneys due him, 
the said fund in the Treasury of the United States; and if 
permitted to withdraw said fund, or upon settlement by 
compromise, or otherwise, of the claim represented by suit 
heretofore filed and now pending in this Court, intends to 
and will remove said fund so held in trust as aforesaid by 
the said Treasury Department of the United States, or any 
balance thereof remaining after such settlement, beyond the 
District of Columbia and the jurisdiction of this Court, and 
to secrete said fund so that plaintiff will be unable to seize 
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the same or any part thereof in satisfaction of his said judg¬ 
ment ; and that’ the said defendant, Henry Mortenthau, Jr., 
as Secretary of the Treasury, and the said defendant, Wil¬ 
liam A. Julian, as Treasurer of the United States, upon final 
disposition of said suits by judgment thereon after trial, or 
by settlement thereof in Court or otherwise, intend to and 
will, unless enjoined and restrained by this Honorable 
Court, issue warrants to said Harrah or upon his order or 
the order of this Court, for the whole or the remaining por¬ 
tion of said fund now or then on deposit, and plain- 
10 tiff’s prior lien will thereby be forever lost and im¬ 
mediate and irreparable loss and damage will be 
caused to plaintiff, and plaintiff will be deprived forever of 
his just rights and satisfaction of his judgment so obtained 
as aforesaid. This plaintiff is without an adequate remedy 
at law. 

WHEREFORE, the premises considered, your Petitioner 
prays: 

1. That process issue forthwith directed to the defen¬ 
dants and to each of them, requiring them, and each of them, 
to answer the exigencies of this Bill. 

2. That the defendants, Henry Morgenthau, Jr., as Secre- 

tarv of the Treasure of the United States, and William A. 
» _ * * 

Julian, as Treasurer of the United States, in their official 
capacity be enjoined and restrained pendente lite from dis¬ 
bursing said fund now on deposit in the Treasury in trust 
for Charles J. Harrah, until the further order of this Court. 

3. That a Receiver or Receivers be appointed forthwith 
to receive from said Henry Morgenthau, Jr. and William A. 
Julian fund now on deposit in the Treasury of the United 
States, in trust for Charles J. Harrah, and to disburse the 
same under order of this Court. 

4. That upon final hearing this Court decree the imme¬ 
diate payment of plaintiff’s claim together with the costs 
herein from said fund now on deposit in the Treasury of the 
United States. 

5. For such other and further relief which to this court 
may seem just and proper in the premises. 

DANIEL DUNNING 

Plaintiff 
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11 District of Columbia, ss: 

Daniel Dunning being first duly sworn according to law, 
says that he is the Plaintiff herein; that he has read the 
foregoing Bill of Complaint by him subscribed, and that the 
facts set forth in said Bill of Complaint of his own knowl¬ 
edge are true, and those stated upon information and be¬ 
lief, he verily believes to be true. 

DANIEL DUNNING 


Subscribed and Sworn to before me this 2nd day of July, 
A. D. 1934. 

HELEN BEMIS WILEY 

(Notarial Seal) Notary Public, D . C. 

DANIEL DUNNING 


Petition of Washington Properties, Inc., et at., for Leave 

to Intervene 

Filed July 20, 1934 

* * * * * ■* * * * 

To the Honorable Justices of the Supreme Court of the 
District of Columbia, your Petitioners respectfully repre¬ 
sent as follows: 

1. That the Washington Properties, Inc., is a corporation 
duly incorporated under the laws of the State of Delaware 
and doing business in the District of Columbia, and files this 
Petition as a judgment creditor of the plaintiff herein. 

2. That your Petitioners, Julius I. Peyser and Joseph P. 
Tumultv, are citizens of the United States and residents of 
the District of Columbia, and file this Petition as Receivers 

of the properties in the District of Columbia of the 
12 Wardman Real Estate Properties, Inc., a Corpora¬ 
tion, and as judgment creditors of the plaintiff herein. 

3. That the plaintiff herein, Daniel Dunning, is a citizen 
of the United States and is a resident of the District of 
Columbia, and is the judgment debtor of the said Petition¬ 
ers. 

4. That the Petitioners, Julius I. Peyser and Joseph P. 
Tumulty, on to wit, the 14th day of July, 1931, were by the 
Supreme Court of the District of Columbia, named, ap¬ 
pointed, and duly qualified as Receivers of the properties in 
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the District of Columbia of the War dm an Real Estate Prop¬ 
erties, Inc., a Corporation; that by virtue of said appoint¬ 
ment and qualification, the said Petitioners operated and 
controlled, among other properties, the Chastleton Hotel; 
that the said plaintiff herein became indebted for rent owed 
by virtue of his being a tenant in said hotel. 

5. That the Washington Properties, Inc. a Corporation, 
one of the Petitioners herein, became the owner of said 
Chastleton Hotel, on, to wit, the first day of January, 1933, 
and as a result of said ownership, the said plaintiff became 
indebted to the said Washington Properties, Inc., a Corpora¬ 
tion, for rent owed by virtue of his being a tenant in said 
hotel. 

6. That thereafter, demands were made upon the plaintiff 
bv vour Petitioners for payment of said debts, but the said 
plaintiff failed to pay the same, and during the month of 
January, 1934, your Petitioner, the Washington Properties, 
Inc., a Corporation, did file suit in the Municipal Court of 
the District of Columbia, known as A10265, and in said 
cause the said Corporation claimed the sum of Five hundred 
and thirteen Dollars and thirty-one cents ($513.31). After 

said suit was filed and after the said plaintiff was 
13 served with process in said cause, the said plaintiff 

who was named as defendant in said Municipal Court 
suit, did promise to pay the said claim to the Petitioner, the 
Washington Properties, Inc., out of the money the plaintiff 
was to realize from monies in the United States Treasury, 
as more fully described in the Bill of Complaint filed herein; 
that in consideration thereof, the said Petitioner agreed to 
hold said claim in abeyance for a short time and finally on 
the 18th day of June, 1934, when the said plaintiff herein 
had continually failed to respond to the communications of 
the Petitioner and failed to pay as agreed, your Petitioner, 
the Washington Properties, Inc., obtained judgment against 
the plaintiff in the sum of Five hundred and thirteen Dol¬ 
lars and thirty-one cents ($513.31) with interest from No¬ 
vember 23, 1933; that a writ of fieri facias was issued out 
of the Municipal Court and returned “no property found 
whereon to levy”; that the said Washington Properties, 
thereupon, on the 13th day of July, 1934, docketed said judg¬ 
ment in the Supreme Court of the District of Columbia, Law 
No. MC3368, and caused a writ of fieri facias to be issued in 
said cause. 
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7. During the month of January, 1934, your Petitioners, 
Julius I. Peyser and Joseph P. Tumulty, as Receivers as 
aforesaid, filed suit in the Municipal Court in the District 
of Columbia, in cause known as number 284312 against the 
plaintiff herein claiming the sum of Three hundred and thir¬ 
ty-seven Dollars and eighty-three cents ($337.83); that said 
sum was owed by the plaintiff herein to your Petitioners 
and that after said suit was filed and process served, the 
plaintiff herein did agree to pay to the Petitioners, Julius I. 

Peyser and Joseph P. Tumulty, Receivers, out of the 
14 funds to be recovered by the plaintiff from monies in 

the United States Treasurv as more fullv described 

•/ «/ 

in the Bill of Complaint filed herein. That in consideration 
thereof, your Petitioners did not take judgment against the 
plaintiff herein but allowed the cause to pend until the 9th 
day of July, 1934, at which time your Petitioners, not having 
heard from the plaintiff and the plaintiff not responding to 
communications, and the plaintiff not paying said claim or 
anything on account thereof, took judgment against the 
plaintiff for the sum claimed with interest. That there¬ 


after, a writ of fieri facias was issued out of said Municipal 


Court and it was returned by the United States Marshal 

%j 


“no property found whereon to levy”; that thereafter on, 
to wit, the 13th day of July, 1934, your Petitioners, Julius I. 
Peyser and Joseph P. Tumulty, Receivers, recorded said 
judgment in the Supreme Court of the District of Colum¬ 
bia, Law No. MC3367; that on the said date your Petition¬ 
ers Julius I. Peyser and Joseph P. Tumulty, Receivers, did 
cause to be issued out of the Supreme Court of the District 
of Columbia a writ of fieri facias. 


8. That the plaintiff herein has no other property out of 
which said judgments can be satisfied, and your Petitioners 
are advised that they are entitled to have their judgments 
paid out of the funds to be recovered by the said plaintiff 
against the defendants in said cause; that your Petitioners 
are advised that the promise of the plaintiff to pay your 
Petitioners out of the funds to be recovered out of the 
United States Treasury as aforesaid operates so as to give 
your Petitioners a lien on said funds up to the amount of 
the judgments, interest and costs. 

9. Your petitioners are further advised that by vir- 
15 tue of the docketing of the judgments in the Supreme 
Court and the issuance of writs of fieri facias, your 
Petitioners have obtained a lien on all the goods and chat- 
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tels of the judgment defendant who is the plaintiff herein. 

10. Your Petitioners therefore seek to intervene in this 
cause to protect their rights, and they have no knowledge of 
any of the facts set forth in the Bill of Complaint and are 
informed and believe that the plaintiff is entitled to recover 
as alleged in his Bill of Complaint, and that they are entitled 
to a lien on said funds as is sufficient to satisfy said judg¬ 
ment. 

WHEREFORE, the premises considered, your Petition¬ 
ers pray: 

1. That they be allowed to intervene in said cause and 
become a party thereto. 

2. That upon the final adjudication of said cause this Hon¬ 
orable Court order the judgments herein satisfied out of any 
funds found to be due to said plaintiff. 

3. And for such other and further relief as to the Court 
may seem just and proper. 

WASHINGTON PROPERTIES, INC., 
a Corporation 

HUMPHREY LLOYD 
Treasurer 

JULIUS I PEYSER 

One of the Receivers of the Property 
in the District of Columbia of the 
Wardman Real Estate Properties, 
lnc. y a Corporation. 

District of Columbia, 55 ; 

Humphrey Lloyd being first duly sworn on oath 
16 deposes and says that he is the Treasurer of the 
Washington Properties, Inc., a Corporation, and that 
he makes this affidavit on their behalf; that he has read the 
foregoing Petition to intervene by him subscribed and he 
knows the contents thereof; that those matters and things 
set forth as facts are true and those matters set forth on in¬ 
formation and belief he believes to be true. 

HUMPHREY LLOYD 


Subscribed and sworn to before me this 17th day of July, 

•/ * 7 

1934. 


LEILA M. HODGES 

(Notarial Seal) Notary Public, D. C. 

My commission expires 
September 17, 1934 
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District of Columbia, ss: 

Julius I. Feyser being first duly sworn on oath deposes 
and says that he is one of the Petitioners in the above mat¬ 
ter and that as Receiver he has subscribed to the foregoing 
Petition; that he is informed and believes that the matters 
set forth are correct and true and he believes the same to 
be true and upon such information and belief he swears that 
the matters and things alleged are true. 

JULIUS I PEYSER 


Subscribed and sworn to before me this 20th dav of July, 
1934. 

ROBT A CISSEL 

(Notarial Seal) Notary Public , D. C. 

MARK P. FRIEDLANDER 
Attorney for Petitioners. 

17 Motion of Washington Properties, Inc., a Corpora¬ 
tion, et al., for Leave to File Intervening Petition 


Filed July 27,1934 

# * * * * * * # # 

Come now the Washington Properties, Inc., a Corpora¬ 
tion, and Julius I. Peyser and Joseph P. Tumulty, Receivers 
of the Properties in the District of Columbia of the Ward- 
man Real Estate Properties, Inc., a Corporation, and move 
this Honorable Court to allow them leave to file an interven¬ 
ing petition in the above entitled cause for the following 
reasons: 

1. That Petitioners are judgment creditors of the plain¬ 
tiff herein as set forth in said Petition. 

2. That your Petitioners are entitled to be paid out of 
the monies to be received by the plaintiff in said cause. 

3. And for such other and further reasons as to the Court 
may seem just and proper. 

MARK P FRIEDLANDER 
Attorney for Petitioners 
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Motion of Frank J. Kelly for Leave to File Intervening 

Petition 

Filed August 9, 1934 

********* 

Now comes Frank J. Kelly and moves the Court for 
leave to file the intervening petition attached hereto, and 
that the same may stand as his intervening petition. 

WILLIAM C. SULLIVAN 
Attorney for Frank J. Kelly. 

18 Intervening Petition of Frank J. Kelly 

Filed October 8, 1934 

********* 

The intervening petitioner Frank J. Kelly files his inter¬ 
vening petition with leave of Court first had and obtained, 
and respectfully shows to the Court as follows: 

1. He is a citizen of the United States, a resident of the 
District of Columbia, a member of the Bar of this Honor¬ 
able Court, and brings this suit in his own right. 

2. The plaintiff Daniel Dunning is also a citizen of the 
United States, a resident and member of the Bar of the Dis¬ 
trict of Columbia, and filed the original bill and is sued 
herebv in his own right. The defendant Charles J. Harrah 
is a citizen of the United States, now a resident of the Dis¬ 
trict of Columbia, is sued in the original bill in his own right 
and by this intervening petition as a debtor of the plaintiff 
and entitled to a fund upon which the intervening petitioner 
has a lien as hereinafter shown; the defendant Henry Mor- 
genthau, Jr., is Secretary of the Treasury of the L T nited 
States, and the defendant William A. Julian is Treasurer 
of the United States, and they are both sued in the original 
bill and by this intervening petition in their respective offi¬ 
cial capacities. 

3. The intervening petitioner adopts as his own the aver¬ 
ments of paragraph numbered 3 of the original bill in this 
cause. 

4. The intervening petitioner avers that the defendant 
Harrah agreed on or about December 21, 1930, to pay to 
the plaintiff five per centum of the difference between the 

amount then on deposit in the Treasury of the United 

19 States on account of the claim of the defendant Har¬ 
rah and the amount which should be paid in disposing 
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of the claims against him, and further agreed to make such 
payment out of the funds so on deposit. Petitioner is with¬ 
out. knowledge as to the other averments of the fourth para¬ 
graph of the bill. 

5. On information and belief, the intervening petitioner 
adopts the averments of paragraph numbered 5 of the orig¬ 
inal bill. 

6. The intervening petitioner adopts the averments of 
paragraph numbered 6 of the original bill, except he avers 
that the new agreement referred to in said paragraph 6 of 
the original bill was not an agreement to pay to the plaintiff 
a sum equal to 8% of the difference between the amount 
claimed in four suits and claims and the amount paid in 
compromise or in satisfaction of judgments, but instead the 
new agreement was one whereby the defendant was to pay 
to the plaintiff eight per centum of the difference between 
Two hundred and fourteen thousand Dollars ($214,000.00) 
and the aggregate amount paid in settlement or in satisfac¬ 
tion of judgments on the following claims: “Eugenio Can- 
terro, Pedro F. Diago, Aloysius Galian, Walter F. Smith, 
General Sand Co., Juan Ulloa and Co., Edgar McCormack 
and Irwin L. Lenroot provided that Dunning shall arrange 
a loan to Harrah from some source of Five thousand Dol¬ 
lars ($5,000.00) within ten days from date”, and the inter¬ 
vening petitioner further avers that the plaintiff did ar¬ 
range through the intervening petitioner, however, the loan 
of Five thousand Dollars ($5,000.00) to the defendant Har¬ 
rah within ten days from the date of said agreement, 
namely, within ten days from March 31, 1931, a copy of 

which said agreement is filed herewith, marked Ex- 
20 hibit A, and prayed to be taken and read as part of 

this intervening petition. The intervening petitioner 
further avers that he is the one to whom the plaintiff obli¬ 
gated himself to pay three-eighths of the amount to be paid 
by defendant under said new agreement. The intervening 
petitioner does not know the amount of the retaining fee 
paid as averred in the sixth paragraph of the original bill 
and calls upon the plaintiff to disclose the same for the pur¬ 
pose of accounting as hereinafter prayed. 

7. The intervening petitioner is without knowledge as to 
the averments of either of the two paragraphs each num¬ 
bered 7 of the original bill. 

8. The intervening petitioner is without knowledge as to 
the averments of the 8th paragraph of the original bill. 
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9. As the plaintiff does not identify the three suits and 
claims to which reference is made in the ninth paragraph of 
the bill, this petitioner is without knowledge as to the aver¬ 
ments of said paragraph. 

10. The intervening petitioner is without knowledge as to 
the averments of the 10th paragraph of the original bill. 

11. The intervening petitioner admits that suit in equity 
had been filed against the defendant Harrah by Timothy T. 
Ansberrv and avers that such suit was set for hearing in 
February, 1934 not 1932, but he is without knowledge as to 
the remaining averments of the lltli paragraph of the orig¬ 
inal bill. 

12. On information and belief, the intervening petitioner 
admits the averments of the 12th paragraph of the original 
bill except that he is without knowledge as to whether or not 
the defendant Harrah was practically without funds until 
the settlement of the Diago case in June, 1934. 

13. The intervening petitioner avers that the com- 
21 promise of the McCormack case was accomplished by 
the plaintiff and the intervening petitioner jointly 
and not by the plaintiff alone, and he is without knowledge 
as to the remaining averments of the 13th paragraph of the 
original bill. 

14. The intervening petitioner is without knowledge as to 
the averments of the 14th paragraph of the bill. 

15. On information and belief, the intervening petitioner 
adopts the averments of paragraph numbered 15 of the orig¬ 
inal bill, except the intervening petitioner avers that a very 
large part of the services rendered as set out in the 15th 
paragraph of the bill were rendered by the plaintiff and the 
intervening petitioner jointly, not by the plaintiff alone, and 
except that the intervening petitioner is without knowledge, 
and cannot know without due and proper accounting and 
discovery as hereinafter prayed, whether the sum due and 
owing by the defendant Charles J. Harrah to the plaintiff is 
$20,000 or more or less than that sum for the services set 
out in the 15th paragraph of the bill, nor how much has been 
paid to the plaintiff on account of such services or on ac¬ 
count of expenses whether the sum of $8800.00 for services 
and/or expenses or some other sum. 

16-17. The intervening petitioner is without knowledge as 
to the averments of the 16th or 17th paragraph of the orig¬ 
inal bill. The intervening petitioner further avers, how- 
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ever, that the plaintiff is indebted to him in the further sum 
of Fourteen hundred and eight and 58/100 Dollars 
($1408.58), with interest from divers dates, upon individual 
items, as will be more fully seen by reference to a statement 
of the said indebtedness, which is herewith filed, marked 
Exhibit B, and prayed to be taken and read as part of 

22 this petition. 

18. On information and belief, the intervening peti¬ 
tioner adopts the averments of paragraph numbered 18 of 
the original bill, and the intervening petitioner is advised 
and believes and accordingly avers that he also is entitled 
to and has a prior equitable lien on such fund to the extent 
of the indebtedness owing by the plaintiff to him and which 
should be satisfied before any payment is made to the plain¬ 
tiff. 

19. The intervening petitioner is without knowledge as to 
the averments of the 19th paragraph of the bill, but he avers 
that the plaintiff is himself insolvent except for his interest 
in and lien upon the aforesaid fund now on deposit in the 
Treasury of the United States, and that the intervening pe¬ 
titioner now has as his only recourse against the plaintiff 
for the payment of the moneys due him the said interest 
and lien of the plaintiff upon the said fund, and that if the 
plaintiff is permitted to collect the same or any part thereof 
without first satisfying the intervening petitioner’s lien and 
claim, the same will thereby be forever lost and irreme¬ 
diable loss and damage will be caused to the intervening 
petitioner who will be deprived of his just rights and the 
satisfaction of his said lien and claim. 

20. It is impossible for the intervening petitioner, with¬ 
out an accounting under the direction and supervision of 
this Honorable Aourt, to determine the amount owing by the 
plaintiff to him on account of retainers and fees collected 
and to be collected by the plaintiff of the defendant Harrah 
upon which the intervening petitioner has, as hereinbefore 
set out, an equitable lien to the extent of three-eighths 

thereof. 

23 WHEREFORE, the premises considered, and be¬ 
cause the intervening petitioner is without a plain, 

adequate and complete or indeed any remedy at law, he 
respectfully prays the Court as follows: 

1. That process issue forthwith directed to the plaintiff 
Daniel Dunning and to the defendants Charles J. Harrah, 
Henry Morgenthau, Jr., Secretary of the Treasury, and 
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William A. Julian, Treasurer of the United States, and each 
of them to answer the exitencies of this intervening petition. 

2. That the plaintiff Daniel Dunning be restrained and 
enjoined from receiving and the defendant Charles J. Har¬ 
rah be restrained and enjoined from paying to the plaintiff 
pendente life and by final decree permanently, and that the 
defendants Henry Morgenthau, Jr., Secretary of the Trea¬ 
sury, and William A. Julian, Treasurer of the United 
States, be likewise restrained and enjoined from paying to 
the plaintiff Daniel Dunning or to the defendant Charles J. 
Harrah any part or portion of the fund now on deposit in 

the Treasurv of the United States in trust for Charles J. 
* 

Harrah, without first satisfying the liens and claims of the 
intervening petitioner as set out in the foregoing and an¬ 
nexed petition. 

3. That a receiver or receivers be appointed forthwith or 
at such time as the Court may deem appropriate to receive 
from the defendant Henrv Morgenthau, Jr., Secretary of 
the Treasury of the United States of America, and from 
the defendant William A. Julian, Treasurer of the United 
States of America, the fund now on deposit in the Treasury 
of the United States in trust for Charles J. Harrah and to 
disburse the same under the order and direction of this 
Honorable Court. 

4. That the intervening petitioner may have power 
24 accounts and accountings with the plaintiff in such 
manner as the Court may direct and that the amount 
found to be due and owing by the plaintiff to the interven¬ 
ing petitioner may be paid and required to be paid by de¬ 
cree of this Honorable Court out of so much of the said 


fund now on deposit in the Treasury of the United States 


in trust for Charles J. 


Harrah as the plaintiff has a lien 


upon or claim to. 

5. That the intervening petitioner may have discovery by 
interrogatories or otherwise from the plaintiff and from the 


defendant Charles J. Harrah. 


6. And that the intervening petitioner may have such 


other and further relief as the nature of his case may re- 
quire or to the Court may seem meet and proper. 


FRANK J KELLY. 


WILLIAM C. SULLIVAN 
Attorney for Intervener 
Frank J. Kelly. 


HENRY MORGENTHAU, JR., ET AL. 


19 


District of Columbia, ss : 

I, Frank J. Kelly, on oath say that I have read the 
foregoing and annexed intervening petition by me sub¬ 
scribed and I know the contents thereof; that the allegations 
therein set forth as of personal knowledge are true, and 
those set forth upon information and belief I believe to be 
true. 

FRANK J. KELLY. 

Subscribed and sworn to before me this 8th day of Au¬ 
gust, A. D. 1934. 

NELL M. GRIFFIN 

(Notarial Notary Public in and' for 

Seal) the District of Columbia . 

25 Order 

Filed October 8, 1934 

Upon consideration of the motion of the defendant, 
Charles J. Harrah, filed herein on July 30, 1934, for a fur¬ 
ther and better statement of claim, and after hearing, it is 
by the Court this 8th day of October, 1934, 

1. ADJUDGED, ORDERED and DECREED, That said 
motion be, and the same is hereby granted, with permission 
to the plaintiff, Daniel Dunning, to file his amended bill of 
complaint within twenty (20) days from the date hereof, 

FURTHER, upon consideration of the rule to show cause 
issued against the said Daniel Dunning, plaintiff herein, and 
after hearing thereon, it is by the court, 

2. ADJUDGED, ORDERED and DECREED, That the 
said plaintiff be, and he is hereby directed to deliver forth¬ 
with to the said Charles J. Harrah, or his attorney, all pa¬ 
pers and documents of the said Charles J. Harrah in the 
possession of the said Daniel Dunning said papers are to be 
delivered without prejudice to either the said Harrah or the 
said Dunning, and subject to any lien that the said Dunning 
may have for legal services rendered by the said Dunning 
to the said Harrah and subject to all rights which the said 
Dunning may have acquired against the said Harrah by the 
filing of the above entitled cause, and it is further 

3. ADJUDGED, ORDERED and DECREED, That the 
motions of Frank J. Kelly, The ‘Washington Properties, 
Inc., and Julius I Peyser and Joseph P. Tumulty, Receivers 
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of the properties in the District of Columbia of the Ward- 
man Real Estate Properties, Inc., a corporation for 
26 leave to intervene herein be, and the same are hereby 
granted, and the said petitions shall stand filed as 
attached to the motions for leave to file same. 

JOSEPH W COX 
Justice. 

From paragraphs 2 & 3 of the foregoing decree the plain¬ 
tiff notes his appeal in open court, and bond for costs is 
fixed at $100.00 or in lieu thereof a deposit of $50.00 in cash. 

JOSEPH W COX 
Justice. 


27 Amended Bill of Complaint for Injunction, Receiver, 

Etc. 

Filed October 29, 1934 

To the Honorable Justices of the Supreme Court of the 
District of Columbia: 

By leave of the court first had and obtained, your plain¬ 
tiff, Daniel Dunning, files this his amended bill of complaint 
and respectfully represents as follows: 

1. Plaintiff is a citizen of the United States, a resident of 
the District of Columbia, and a member of the bar of the 
District of Columbia and brings this suit in his own right. 

2. Defendant, Charles J. Harrah, a citizen of the United 
States, now residing in the State of Colorado is sued in his 
own right; that the defendant, Henry J. Morgenthau, Jr., 
is Secretarv of the Treasure of the United States of Amer- 
ica, and is sued in his official capacity: that defendant, Wil¬ 
liam A. Julian, is Treasurer of the United States of Amer¬ 
ica, and is sued in his official capacity. 

3. On or about August, 1930, the Republic of Cuba paid 
to the United States of America the sum of $350,000 in set¬ 
tlement of a claim for damages suffered by the defendant, 
Harrah; thereafter, and prior to certification by the Secre¬ 
tary of State several equity suits were filed in this court 
and numerous claims against the fund were filed with the 
Secretary of State. The aforesaid $350,000 was deposited 
in the Treasury of the United States. 

4. On or about December 21, 1930, the defendant, Har¬ 
rah, employed and retained the plaintiff in the capacity of 
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attorney for the defendant in connection with the 

28 suits and/or claims hereinbefore set forth and sub¬ 
sequent matters referred to hereinafter and it was 

agreed by and between the defendant and the plaintiff that 
the defendant would pay the plaintiff for his services out of 
the aforesaid Treasury fund, the amount to be the reason¬ 
able value of the plaintiff’s services based on each individual 
suit, action, claim, and/or item upon which service was ren¬ 
dered. The defendant was without funds and paid no re¬ 
tainer. Several months thereafter the defendant offered the 
plaintiff 5% of the difference between the amount paid in 
satisfaction or settlement of the pending suits, action and 
claims and Two Hundred and Fourteen Thousand Dollars 
($214,000.) This plaintiff refused the offer aforesaid but 
later did enter into an agreement with the defendant where¬ 
by the plaintiff was to receive from the Treasury fund 
aforesaid 8% of the difference between Two Hundred and 
Fourteen Thousand Dollars ($214,000) and the aggregate 
amount paid in settlement or in satisfaction of judgments 
of the following claims: Eugenio Oanterro, Pedro F. Di- 
ago, Aloysius Gahan, Walter F. Smith, General Sand Com¬ 
pany, Juan Ulloa and Company, Edgar McCormack and 
Irwin L. Lenroot, and the defendant further agreed to pay 
such expenses as the plaintiff might incur incidental to the 
preparation and trial of these cases including, among other 
things, stenographic service, the defendant also agreeing to 
pay and reimburse the plaintiff from the aforesaid Treasury 
fund, and the defendant agreeing further to keep on hand 
sufficient funds to pay for translations, foreign certifications, 
attestations and records, etc., and to keep on hand sufficient 
funds to send to the Republic of Cuba for evidence and to 
bring foreign witnesses to this jurisdiction. In the same 
transaction it was agreed that the plaintiff would arrange 
for a loan of Five Thousand Dollars ($5,000) for the 

29 defendant, which the plaintiff did. Part of the afore¬ 
mentioned agreement for 8% was in writing, that is 

to say, there was a long hand note setting forth the method 
of computing the fee, naming the certain cases as aforesaid 
and requesting the loan of Five Thousand Dollars ($5,000.) 

5. By not retaining the money received from time to time 
from the United States to meet the necessary expenses inci¬ 
dent to litigation, the defendant thereby broke his agree¬ 
ment ; the plaintiff notified the defendant of this and the de- 
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fendant recognizing this condition agreed with the plaintiff 
that the whole aforesaid 8% agreement was terminated. By 
defendant not retaining the money as aforesaid this plain¬ 
tiff was left in the position of carrying on litigation without 
the proper evidence, translations, transcripts, etc. and 
thereby forcing an undue delay in handling the defendant’s 
cases and claims. The plaintiff and the defendant thereupon 
entered into another agreement superseding and revoking 
all prior agreements whereby the plaintiff was to be com¬ 
pensated from the aforesaid Treasury fund, if any there be, 
for the reasonable value of his services, based on each sepa¬ 
rate suit, action, claim and/or item in which he, the said 
plaintiff, rendered professional or other services, or gave 
professional advice. 

6. Thereafter, and during the spring of 1934, when the 
plaintiff was too ill to appear in court and Albert H. Con¬ 
nor had therefore been substituted as attorney of record in 
the case of Diago vs. Harrah, the plaintiff learned and on 
information and belief avers, that the defendant, after ver¬ 
dict in his favor gave Diago a sum of money to prevent ap¬ 
peal and thereby release some Seventy Eight Thousand 

Four Hundred Dollars ($78,400) to the defendant, 
30 who not only did not tell the plaintiff of his action, 

but did not even offer to pay this plaintiff anything 
on account, or otherwise, and further tried to settle a pend¬ 
ing case in which this plaintiff was attorney of record with¬ 
out the knowledge or consent of the plaintiff. Only then, 
when the defendant’s actions revealed his objective did the 
plaintiff file this suit so that he might have some measure of 
security for the amount due him. 

7. From on or about December 21, 1930, as aforesaid, 
plaintiff was continuously engaged in the work of defending 
claims, suits and actions and in other legal work for defen¬ 
dant hereinafter shown, and for which the plaintiff de¬ 
mands Sixty Two Thousand Five Hundred Dollars ($62,- 
500) as a compensation justly and reasonably due him. 

8. At the time of taking the cases for the defendant there 
was pending a matter of a certification by the Secretary of 
State for Seventy Thousand Dollars ($70,000) of the afore¬ 
mentioned treasury fund as property of Diago and Blanco, 
and the said certificate had already been drawn and was 
awaiting the signature of the Secretary. The plaintiff im¬ 
mediately contacted counsel representing Diago and Blanco 
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and arranged with him to have the sum in question, Seventy 
Thousand Dollars ($70,000) certified by the Secretary of 
State to the American Security and Trust Company as trus¬ 
tees, pending the outcome of negotiations for settlement or 
the filing of suit. This agreement was executed and the 
money certified to the Trust Company under an agreement 
to pay interest at the rate of 3% per annum, this plaintiff 
preparing the necessary papers and trust agreement. At 
the termination of the Diago case in favor of the defendant, 
the defendant drew approximately Eight Thousand Four 
Hundred Dollars ($8,400) which he would not have received 
had the money remained as a part of the aforemen- 
31 tioned Treasury fund. A reasonable compensation 
for services in this connection alone is worth Two 
Thousand Dollars ($2,000.) 

9. The law action arising from the claim of Diago and 
Blanco above mentioned was filed in the Supreme Court 
of the District of Columbia for Seventy Thousand Dollars 
($70,000) and interest at the rate of G% per annum. This 
action involved an assignment to plaintiffs in Cuba and 
study of international law, Cuban laws, etc., and after pre¬ 
liminary motions and pleading the case had to remain at 
issue because the defendant was unable to procure the nec¬ 
essary evidence and witnesses with which to defend this 
case. For services in this matter a just and reasonable fee 
is Seventy Five Hundred Dollars ($7,500.) 

10. A certain Cuban attornev, Canterro bv name, filed 
suit in the Supreme Court of the District of Columbia for 
approximately Fifty Three Thousand Dollars ($53,000) for 
attorneys fees. After many conferences, it being admitted 
that some money was due the plaintiff, the claim was settled 
for Fifteen Thousand Dollars ($15,000.) A reasonable 
value for services in this connection is Five Hundred Dol¬ 
lars ($500.) 

11. Edgar AY. McCormack filed suit against the plaintiff 
for Thirty Five Thousand Dollars ($35,000) on a percent¬ 
age agreement for services rendered. This plaintiff ap¬ 
peared in the Court of Appeals and thereafter when the 
case was remanded to the Lower Court and a special appeal 
instituted from one ruling, the case was tried, resulting in 
a decree for the defendant. A reasonable value for ser¬ 
vices rendered in this instance is Five Thousand Dollars 
($ 5 , 000 .) 
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12. Thereafter said Edgar W. McCormack filed a law 
action and in aid thereof a suit in equity. Again the plain¬ 
tiff was hampered by the inability of the defendant 

32 to procure the proper papers, testimony, etc., because 
of the defendant’s lack of funds, but finally settled 

the matter for Fifteen Hundred Dollars ($1,500) and in 
this connection a reasonable value for the services ren¬ 
dered is Twenty Five Hundred Dollars ($2,500.) 

13. Walter F. Smith filed a suit against this defendant 
for the value of that part of defendant’s railroad built 
upon the ground of said Smith and without permission. 
This plaintiff procured a final dismissal on appeal. The 
just and reasonable value of these services is Five Thou¬ 
sand Dollars ($5,000.) 

14. Juan Ulloa and Company filed suit against the de¬ 
fendant herein for Three Hundred and Fiftv Thousand 

* 

Dollars ($350,000) which involved a Cuban judgment, exe¬ 
cution and lew and a studv of Cuban laws, international 
laws, etc. On appeal this suit was finally dismissed. The 
just and reasonable value of services rendered in this case 
is Two Thousand Five Hundred Dollars ($2,500.) 

15. The said Juan Ulloa and Company again filed suit 
for Three Hundred and Fifty Thousand Dollars ($350,000), 
bringing up the questions in the foregoing paragraph as 
well as the matter of arbitration agreements between the 
United States and Cuba, international law, etc. The plain¬ 
tiff herein procured a dismissal of this suit and services 
therefor are justly and reasonably worth Five Thousand 
Dollars ($5,000.) 

16. Dr. Aloysius Gahan, a Cuban attorney, who had pre¬ 
sented the defendant Harrah’s case to the Arbitration Com¬ 
mission set up by the governments of the United States 
and, the Republic of Cuba, claimed Twenty Five Thousand 

Dollars ($2,500) on a written contract with defen- 

33 dant Harrah. The said Dr. Gahan had rendered ex¬ 
cellent service and was a Cuban attorney not only fa¬ 
miliar with the laws of Cuba, but was a thoroughly com¬ 
petent translator. This matter was settled for Fifteen 
Thousand Dollars ($15,000). For services rendered in this 
connection a reasonable fee is Twelve Hundred Dollars 
($ 1 , 200 .) 

17. Hanson and Lovett filed suit for Thirty Six Thousand 
Dollars ($36,000) under written agreement for attorneys’ 
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fees, enjoining the Treasury Department from paying the 
defendant Harrah or his agents or assignees the amount 
claimed by them. Settlement was finally negotiated in the 
amount of Sixty Five Hundred Dollars ($6,500) and a just 
and reasonable compensation for services in this matter is 
Thirty Five Hundred Dollars ($3,500.) 

18. The General Sand Company of Cuba filed suit against 
the defendant Harrah in the amount of One Hundred Thou¬ 
sand Dollars ($100,000). This plaintiff procured a dismis¬ 
sal of the said suit. A just and reasonable compensation 
for the services rendered in this suit is Five Thousand Dol¬ 
lars ($5,000.) 

19. John A. Beck, who had represented the defendant 
Harrah before the Department of State in the United 
States as well as in the arbitration proceedings, filed suit 
for Nineteen Thousand Dollars ($19,000) against the de¬ 
fendant Harrah for moneys expended in the defendant 
Harrah’s behalf. This claim was settled for Two Thou¬ 
sand Dollars ($2,000.) A just and reasonable compensa¬ 
tion for services rendered in this case is Fifteen Hundred 
Dollars ($1,500.) 

20. After the amount was agreed upon in the last men¬ 
tioned case it was necessary to draw up two assignments 

on the Treasury in favor of the said Beck, and an- 
34 other agreement whereby the said Beck was to turn 

over one of the assignments as soon as he received 
a fee in a certain case. The said Beck did return one of 
the aforesaid assignments about a year later, and for ser¬ 
vices in this connection that a just and reasonable compen¬ 
sation is Three Hundred Dollars ($300.) 

21. One Timothy T. Ansberry brought suit against the 
defendant Harrah in the amount of Seventeen Thousand 
Five Hundred Dollars ($17,500) and because of disagree¬ 
ment at the time, defendant employed other counsel and 
later at the request of both the defendant Harrah and other 
counsel representing the defendant, persuaded this plain¬ 
tiff to be associated as counsel in the case. Plaintiff pre¬ 
pared briefs etc. and assisted in the trial. The trial re¬ 
sulted in a decree for the defendant Harrah of One Thou¬ 
sand Dollars ($1,000) on a cross bill and for the return of 
certain cuff-links to the defendant Harrah. For services 
in this case a just and reasonable fee is Twelve Hundred 
Dollars ($1,200.) 
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22. In further connection with the above mentioned Ans- 
berrv matter the defendant Harrah had given a note for 
approximately Fourteen Hundred Dollars ($1,400), purely 
as accommodation for said Ansberrv and at the insistence 
of this plaintiff the defendant Harrah procured from the 
said Ansberrv a written and full acknowledgment of the 
circumstances concerning defendant Harrah’s connection 
with said note. This acknowledgment later became highly 
important at a subsequent trial. For this advice and ser¬ 
vice a just and reasonable compensation is due the plaintiff 
herein of One Hundred and Fifty Dollars ($150.) 

23. Frederick A. Morris, of Havana, Cuba, filed 
35 suit against this defendant, claiming Seventeen 
Thousand Five Hundred Dollars ($17,500) on a de¬ 
ficiency judgment of a Cuban Court. The suit involved a 
deposit of shares of stock, transfer of stock, a loan, Cuban 
auction sale, and statement of corporate dividends. After 
numerous conferences, lasting over a year, this defendant 
by pleadings brought the case to issue. For services in 
this matter Three Thousand Dollars ($3,000) is a just and 
reasonable fee. 

24. Joseph P. Tumulty, of this city, brought an action 

against this defendant on defendant’s promissory note for 

Fourteen Hundred Dollars ($1,400), attaching the trust 

funds in the American Security and Trust Company. This 

matter was finallv settled for One Thousand Dollars 

* 

($1,000.) A just and reasonable compensation for services 
rendered in this matter is One Hundred and Fiftv Dollars 
($150.) 

25. The Sevilla Biltmore Hotel Company filed a suit 
against the defendant Harrah for Nineteen Hundred Dol¬ 
lars ($1,900) on a guarantee of the defendant Harrah, and 
attached funds in the American Security and Trust Com¬ 
pany. This case was settled for Fifteen Hundred Dollars 
($1,500) and a just and reasonable fee for the services ren¬ 
dered by the plaintiff in this matter is One Hundred and 
Fifty Dollars ($150.) 

26. The defendant, Harrah, also consulted this plaintiff 
in regard to a contract with one Portello involving certain 
oil concessions on several thousands of acres of Cuban 
land in which the defendant, Harrah, was involved. For 
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advice in this connection a reasonable and just compensa¬ 
tion is One Hundred and Fifty Dollars ($150.) 

27. The defendant, Harrah, also consulted this plaintiff 
with regard to a transfer of concessions from the Republic 

of Cuba, involving 100,000 acres of oil lands to the 

36 Atlantic Refining Company. The defendant, Harrah, 
requested the plaintiff to advise him on this matter 

and to carry on correspondence with the said Company, 
which the plaintiff did, after thoroughly going into the mat¬ 
ter and finding what the said Company was willing to do 
on their part. For this service a reasonable and just com¬ 
pensation is due the plaintiff of One Hundred and Fifty 
Dollars ($150.) 

28. At the request of defendant, plaintiff gave advice 
and services regarding other oil lands belonging to said 
defendant in the Republic of Cuba. Negotiations were 
carried on with members of a syndicate or persons with 
whom the defendant was negotiating, and advice was given 
concerning the proposed contract of the representatives 
of the said syndicate, and a counter contract was drawn by 
plaintiff and given to said defendant. For these services 
and opinions a just and reasonable compensation is Fifteen 
Hundred Dollars ($1,500.) 

29. This defendant also consulted the plaintiff and asked 
his advice upon a matter involving a mortgage on an un¬ 
divided 34 interest of a residence property in Cuba, ap¬ 
praised at Eight Hundred Thousand Dollars ($800,000.) 
The defendant was unable to meet the mortgage and his 
sister refused to help him on the ground of inability to 
command sufficient cash at that time. However, the hus¬ 
band of the said sister, and brother-in-law of this defen¬ 
dant, purchased the property at a foreclosure sale. This 
defendant was thereupon advised as to what steps would 
be necessary to protect his interest and preserve his rights, 
in order that the said brother-in-law might be held as a 
trustee of the property purchased for the benefit of this 

defendant. For this advice and instructions a just 

37 and reasonable compensation is One Thousand Dol¬ 
lars ($1,000.) 

30. At the request of this defendant the plaintiff under¬ 
took the matter of procuring from the Treasury the sum 
of Eight Thousand Dollars ($8,000), after the check or 
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warrant issued in that amount to the defendant was lost. 
This necessitated interviews with officials of the Treasury 
Department and Post Office Department, persuading them 
to make investigations and otherwise attempting to locate 
the said lost check. This plaintiff prepared papers and did 
other work which resulted in a relaxation of the Depart¬ 
ment Ruling that an application for duplicate check could 
not be filed before the expiration of a thirty day period 
from the date of loss. At the same time this defendant 
also arranged for and procured a surety bond and had a 
duplicate check in the amount of Eight Thousand Dollars 
($8,000) issued immediately thereon. For this service 
Eight Hundred Dollars ($800) is a reasonable and just 
compensation. 

31. At the request of this defendant the plaintiff gave 
the defendant advice concerning certain mining property 
which the defendant had leased from the state of Colorado, 
and upon which the defendant had erected buildings and 
installed machinery, but because of the defendant’s lack 
of money, he, the defendant, was unable to meet taxes or 
pay the state the amount due under its lease. After the 
state of Colorado had issued a rule on the defendant to 
show cause why the said lease should not be cancelled the 
plaintiff advised this defendant and gave instructions which 
resulted in the defendant’s retaining the property. For 
this service and advice Two Hundred and Fifty Dollars 
($250) is justly and reasonably due. 

32. Later the defendant consulted the plaintiff 
38 'with regard to certain loans in the state of Colorado 
and on the subject of his, the defendant’s, default 
on payments on his furniture and automobiles. The plain¬ 
tiff wrote numerous letters and telegrams for which the 
plaintiff himself paid, the defendant at that time being 
without funds, and the plaintiff succeeding in preventing 
the sale of the properties aforementioned at that time. For 
such services the sum of One Hundred and Fifty Dollars 
($150) is just and reasonable. 

33. The defendant consulted the plaintiff and requested 
his advice on the formation of a syndicate handling certain 
properties in Cuba in which the defendant was particularly 
interested and in which he wished to be personally pro¬ 
tected, which concerned the method of transporting sugar 
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in Cuba. For this advice and consultations Two Hundred 
and Fifty Dollars ($250) is a just and reasonable fee. 

34. At the request of this defendant the plaintiff made 
a preliminary investigation of the law and advised him as 
to his rights concerning interest on money retained by the 
Treasury of the United States because of the pendency of 
suits filed against this defendant and held by the Treasury 
of the United States when no Court Order prevented its 
release. For this service and advice a just and reasonable 
compensation is Two Hundred and Fifty Dollars ($250.) 

35. The defendant consulted the plaintiff with regard to 
senatorial investigation of the treatment which he, the de¬ 
fendant, had received at the hands of the Government De¬ 
partments by withholding money belonging to this defen¬ 
dant without adequate protection to him and without hope 
of recovering damages for its detention. In this matter 

the plaintiff prepared a recital of cases filed against 
39 the defendant and a history of defendant’s claim 
against the Republic of Cuba with its many ramifi¬ 
cations. This plaintiff also interviewed legislators and 
others in this connection. Five Hundred Dollars ($500) 
is a just and reasonable fee for the work done on the afore¬ 
mentioned matter. 

36. The defendant consulted the plaintiff with regard 
to the filing of a claim to present to the Congress of the 
United States in an endeavor to have returned to this de¬ 
fendant the amount of Forty Thousand Dollars ($40,000) 
deducted by the United States Government as expenses of 
arbitration. The defendant felt that he was entitled to 
compensation or repayment of this amount and to this end 
plaintiff interviewed a number of people, prepared much 
data, and was in a position to proceed with the matter as 
soon as it was deemed advisable. For this service Seven 
Hundred and Fifty Dollars ($750) is a reasonable and just 
compensation. 

37. In order that the defendant might secure loans from 
various sources and in not less than four separate in¬ 
stances, this plaintiff prepared memoranda concerning the 
status of the suits and eases filed against the defendant, 
their probable outcome and the results thereof. These 
memoranda to be used in connection with the negotiation 
of the loans and which, of course, necessitated careful work 
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to avoid any charge of misrepresentation to obtain funds. 
These memoranda were prepared at different times when 
the claims against the defendant had advanced to different 
stages and consequently made the preparation of a new 
memorandum necessary in each instance. This was done 
at the request of the defendant and the plaintiff also at the 
defendant’s request called upon persons from whom the 
defendant was attempting to negotiate loans, orally ex¬ 
plaining certain phases of the law in connection with 
40 one or more particular cases. For this service it is 
felt that a reasonable and just compensation would 
be Fifteen Hundred Dollars ($1,500.) 

38. The defendant endeavoring to secure the release of 
his money from the United States Treasury prior to the 
termination of his cases, consulted the plaintiff and had 
him prepare briefs and memoranda to certain attorneys 
who were employed to do the work. For this service a rea¬ 
sonable and just compensation is Five Hundred Dollars 
($500.) 

39. Later, and after the attorneys mentioned in the pre¬ 
ceding paragraph failed, the defendant employed other at¬ 
torneys and again it became necessary, at the request of 
the defendant, for the plaintiff to brief the law and discuss 
the advancement of claims against the defendant orally 
with the said attorneys and prepare for them a brief of the 
cases pending, together with opinions as to their probable 
outcome and the reasons on which such opinions were 
based. For this service Five Hundred Dollars ($500) is a 
reasonable and just compensation. 

40. Upon the failure the second time to release the money 
from the Treasury the defendant requested the plaintiff 
to himself attempt to secure the release of the money held 
and to this end the plaintiff presented memoranda and 
briefs, consulted and discussed the matter 'with the Attor¬ 
ney General, and succeeded in convincing the Attorney 
General that the plaintiff’s stand was correct. A further 
interview was necessary with the Secretary of the Treasury 
and Mr. Oliphant, General Counsel. The plaintiff again 
interviewed the Attorney General, Mr. Oliphant, and others 
in the Treasury Department and discussed the law and 
the facts involved and had the Treasury Department re¬ 
quest an opinion on the matter from the Department of 
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Justice. Thereafter it was necessary to again inter- 

41 view attorneys in the Department of Justice and al¬ 
though the plaintiff was unsuccessful his services 

are reasonably worth Fifteen Hundred Dollars ($1,500.) 

41. The defendant employed the plaintiff in the matter 
of a claim of a certain physician in New York City amount¬ 
ing to something less than Two Hundred Dollars ($200). 
After several appearances in Court the claim was settled 
and a reasonable and just fee in this connection is Twenty 
Five Dollars ($25.) 

42. In addition to the fees for services as set forth herein, 
the defendant by the agreement heretofore mentioned obli¬ 
gated himself to reimburse this plaintiff for expenses in¬ 
curred in the preparation and trial of the various actions, 
suits, claims, etc., as hereinbefore set forth, and the plain¬ 
tiff pursuant to said agreement has incurred expenses in 
the sum of One Thousand and Eighty Three Dollars and 
Eighty Cents ($1,083.80), on which the defendant has paid 
$318.80, leaving a balance to the plaintiff of Seven Hundred 
and Sixty Five Dollars ($765.) 

43. On or about February 12, 1933, the defendant, 
Harrah, assigned to the plaintiff from the fund on deposit 
in the United States Treasury as aforesaid the sum of 
Seventeen Thousand Five Hundred Dollars ($17,500) as 
more specifically set forth in the copy of the assignment 
attached hereto, designated Exhibit “A”, and to be read 
and made a part of this bill. On or about June, 1934, the 
defendant, Harrah, needed money to procure testimony in 
Cuba, and for other purposes, and pursuaded this plaintiff 
to obtain for him the sum of approximately Five Thousand 
Dollars ($5,000) from the fund aforesaid on deposit in the 
Treasury Department. No part of this money obtained 

from the Treasury has been received by the plaintiff 

42 except the sum of Five Hundred Dollars ($500), al¬ 
though the aforesaid assignment of Seventeen Thou¬ 
sand Five Hundred Dollars ($17,500) was reduced by the 
amount withdrawn. 

During the time that the plaintiff was engaged in the 
preparation of the trial of the cases before mentioned he 
received Five Thousand Dollars ($5,000) on account. 

44. As to each and every action, suit, claim and/or item 
set out herein the defendant agreed to pay the plaintiff out 
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of the fund held by the United States as aforesaid; and 
that there is not due and owing this plaintiff the sum of 
Sixty Two Thousand Five Hundred Dollars ($62,500) ex¬ 
clusive of all set-offs and just grounds of defense. 

45. By reason of the valuable services rendered to the 
defendant by this plaintiff in successfully defending suits 
and action in the Courts of the District of Columbia, in¬ 
volving approximately One Million Two Hundred and 
Fifty Thousand Dollars ($1,250,000), and settlement of the 
claims as aforesaid, the fund on deposit with the United 
States has been preserved and by reason of the promises 
made by the defendant, Harrah, this plaintiff has a prior 
and equitable lien on such fund and on the whole thereof 
until the sum due this plaintiff has been paid in full. 

46. The defendant, Harrah, has no property in the Dis¬ 
trict of Columbia except for the said fund now on deposit 
in the Treasury of the United States, and that plaintiff 
now has as his only recourse against said defendant for 
payment of the moneys due him, the said fund in the Trea¬ 
sury of the United States; and if permitted to withdraw said 
fund, or upon settlement by compromise, or otherwise, of 

the claims represented by suits heretofore filed and 
43 now pending in this Court and the Court of Appeals, 

intends to and will remove said fund so held in trust 
as aforesaid by the said Treasury Department of the 
United States, or any balance thereof remaining after such 
settlement, beyond the District of Columbia and the juris¬ 
diction of this Court, and to secrete said fund so that plain¬ 
tiff will be unable to seize the same or any part thereof in 
satisfaction of his said judgment; and that the said defen¬ 
dant, Henry Morgenthau, Jr., as Secretary of the Trea¬ 
sury, and the said defendant, William A. Julian, as Trea¬ 
surer of the United States, upon final disposition of said 
suits by judgment thereon after trial, or by settlement 
thereof in Court or otherwise, intend to and will, unless 
enjoined and restrained by this Honorable Court, issue 
warrants to said Harrah or upon his order or the order of 
this Court, for the whole or the remaining portion of said 
fund now or then on deposit, and plaintiff’s prior lien will 
thereby be forever lost and immediate and irreparable loss 
and damage will be caused to plaintiff, and plaintiff will 
be deprived forever of his just rights and satisfaction of 
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his judgment so obtained as aforesaid. This plaintiff is 
without an adequate remedy at law. 

WHEREFORE, THE PREMISES CONSIDERED, 
your Petitioner prays: 

1. That process issue forthwith directed to the defen¬ 
dants and to each of them, requiring them, and each of 
them, to answer the exigencies of this Bill. 

2. That the said fund in the United States Treasury be 
impressed with the equitable lien of the plaintiff and that 
the defendants Henry Morgenthau, Jr., as Secretary of the 
Treasury of the United States and William A. Julian, as 

Treasurer of the United States in their official capac- 
44 ities be directed to hold the said fund in trust for 
the satisfaction of plaintiff’s claims and that the 
said defendants, Henry Morgenthau, Jr., and William A. 
Julian, in their official capacities, be enjoined and re¬ 
strained from disbursing said fund now on deposit in the 
Treasury in trust for Charles J. Harrah. 

3. That a Receiver or Receivers be appointed forthwith 
to receive from said Henry Morgenthau, Jr. and William 
A. Julian the fund now on deposit in the Treasury of the 
United States, in trust for Charles J. Harrah, and to dis¬ 
burse the same under order of this court. 

4. That upon final hearing this Court decree the immedi¬ 
ate payment of plaintiff’s claim together with the costs 
herein from said fund now on deposit in the Treasury of 
the United States. 

5. For such other and further relief which to this court 
may seem just and proper in the premises. 

DANIEL DUNNING 

Plaintiff 


EXHIBIT “A” 

KNOW ALL MEN BY THESE PRESENTS, That I, 
CHARLES J. HARRAH, in consideration of services ren¬ 
dered and other valuable considerations, do hereby assign, 
set over and transfer unto DANIEL DUNNING, my at¬ 
torney, the sum of SEVENTEEN THOUSAND FIVE 
HUNDRED DOLLARS ($17,500) out of the moneys paid 
into the Treasury of the United States of America by the 
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Republic of Cuba upon my claim and account and in 

45 full payment of his services in the following cases 
in the Courts of the District of Columbia: 

(1) Ulloa & Company, Equity and Docket Xo. 51820, 
Court of Appeals Xo. 5361; 

(2) Ulloa & Company, Equity and Docket Xo. 52263; 

(3) General Sand Company, Equity and Docket Xo. 
52266; and 

(4) Walter Fletcher Smith, Equity and Docket Xo. 
51751. 

I hereby declare this assignment to be preferred and 
prior in right to any other assignments which I have here¬ 
tofore made or may hereafter make and to be a first lien 
upon any funds which may hereafter be made available to 
me by the United States or any of its agents or officers ex¬ 
cepting only any funds for which the Treasury warrant and 
Treasury check have heretofore been drawn. 

Upon payment of this assignment the United States of 
America, Secretary of the Treasury and the Treasurer of 
the United States of America shall be released to the ex¬ 
tent of the amount so paid from all claims of whatsoever 
character and of all the liability of said sum. 

WITNESS MY SIGXATURE, this 11th day of March, 
1932. 

/s/ CHARLES J. HARRAH 

Witness : 

/s/ VERXOX B. LOWREY 
/s/ MARVIX FARRIXGTOX 
418 Union Trust Bldg., 

Washington, D. C. 

46 District of Columbia, ss : 

On this 12th day of March, 1932, Isabelle Beatrice Smith, 
a Notary Public, in and for the District of Columbia, per¬ 
sonally appeared before me, Charles J. Harrah, known to 
me to be the person named in the foregoing instrument and 
acknowledged to me that he had signed and executed the 
same. 

/s/ ISABELLE BEATRICE SMITH 

Notary Public in and for 
the District of Columbia . 


My commission expires 
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District of Columbia, ss: 

Daniel Dunning being first duly sworn according to law, 
says that he is the Plaintiff herein; that he has read the 
foregoing Amended Bill of Complaint and that the facts 
set forth in said Amended Bill of Complaint of his own 
knowledge are true, and those stated upon information and 
belief, he verily believes to be true. 

DANIEL DUNNING 

Subscribed and Sworn to before me this twenty ninth 
day of October, A. D. 1934. 

JANE L. MEYER 

(Notarial Seal) Notary Public , D. C. 

My commission expires March 22nd, 1938 

JOSEPHUS C TRIMBLE 
HARRY J DALY 
Attorneys for Pltff . 


47 Answer of Charles J. Karr ah to Amended Bill of 

Complaint 

Filed November 30, 1934 
#####**#* 

For answer to the amended bill of complaint filed in the 
above entitled cause the defendant, Charles J. Harrah, re¬ 
spectfully represents to the court as follows: 

1, 2, 3. Answering paragraphs one, two and three, the 
defendant admits the allegations therein contained. 

4. Answering paragraph four, this defendant denies that 
he employed the plaintiff as his attorney on or about De¬ 
cember 21, 1930 to represent him in certain equity suits, 
and that he agreed to pay plaintiff a reasonable value for 
said services based on each individual suit, action or claim. 
Defendant admits that he paid no retainer. The defendant 
admits the plaintiff agreed to represent the said defendant 
in various suits at law and in equity on the basis of a fee 
to be equal to five per cent of the difference between the 
sum of Two Hundred and Fourteen Thousand Dollars 
($214,000) then on deposit to the credit of this defendant 
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in the Treasury and the amounts paid in satisfaction or 
settlement of any suits, decree judgment and claims against 
said fund that said agreement was accepted by the plaintiff. 
That thereafter the defendant wished to borrow Five Thou¬ 
sand Dollars ($5,000) and at that time the plaintiff herein 
said that he would obtain for the said defendant the loan 
of Five Thousand Dollars ($5,000) from a certain source 
provided the agreement above mentioned and referred to 
as the five per cent agreement be amended to provide for 
eight per cent instead of five per cent; that thereupon the 
said defendant did enter into a new agreement, dated 
March 31, 1931, with the plaintiff herein whereby the said 
defendant agreed to pay to the plaintiff for services 
48 rendered and to be rendered in defending the vari¬ 
ous suits filed and those that might be filed against 
said funds eight per cent of the difference between the Two 
Hundred and Fourteen Thousand Dollars ($214,000) and 
the aggregate amount paid in settlement or satisfaction of 
decree judgments and claims against said fund, that is, 
eight per cent of any amount of the Two Hundred and 
Fourteen Thousand Dollars ($214,000) that the defendant 
received. The defendant denies that he agreed to pay any 
stenographic services incurred by the plaintiff or any ex¬ 
penses incident to the preparation and trial other than the 
expenses normally and usually incidental to defense of 
litigation. Defendant denies the allegation that he was to 
keep on hand sufficient funds to pay for translations, 
foreign certifications, attestations and records, etc., and 
to send to the Republic of Cuba for evidence and to bring 
on foreign witnesses to this jurisdiction. Defendant ad¬ 
mits that a loan was obtained for him by the plaintiff as 
agreed to and made a condition of the agreement of March 
31, 1931, but lie denies that this loan was made under the 
conditions set forth in paragraph four of the amended bill 
of complaint. The allegation contained in paragraph four, 
4 ‘part of the aforementioned agreement for eight per cent 
was in writing, that is to say, there was a long hand note 
setting forth the method of computing the fee, naming the 
certain cases as aforesaid and requesting the loan of Five 
Thousand Dollars ($5,000)”, is ambiguous and hence the 
defendant is unable to either admit or deny the same but 
requires strict proof of said allegation if the same be 
deemed necessary. 
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5, 6, 7. Answering paragraphs five, six and seven, the 
defendant denies each and every allegation therein set 
forth. 

49 8. Answering paragraph eight, the defendant de¬ 
nies the allegation as set forth in paragraph eight. 

The defendant admits that by stipulation Seventy Thou¬ 
sand Dollars ($70,000) was placed with the American Secu¬ 
rity & Trust Company, as trustee, to be held in escrow pend¬ 
ing a settlement or determination of the litigation involving 
the said alleged claim of Diago and Blanco. Defendant 
denies he is indebted to plaintiff for a reasonable fee or 
that Two Thousand Dollars ($2,000) is a reasonable fee, 
and states that fee for services rendered herein is covered 
by the fee agreement of March 31, 1931. 

9. Answering paragraph nine, the defendant admits that 
Diago and Blanco filed a suit for an alleged claim of Sev¬ 
enty Thousand Dollars ($70,000) in this Honorable Court, 
but defendant states that the plaintiff was unable to pro¬ 
ceed with the defense of this case and requested this defen¬ 
dant to obtain other counsel and recommended A. H. Con¬ 
ner, a member of this Bar, to proceed with the case that 
following plaintiff’s suggestion this defendant engaged the 
said Conner to defend this claim for the defendant herein. 
The defendant denies that there is any fee due the plaintiff 
herein. 

10. Answering paragraph ten, this defendant admits the 
allegations therein contained with the exception of the rea¬ 
sonable value for services rendered by the plaintiff. He 
denies the said allegation and denies he is indebted for a 
reasonable fee, and states that fee for services therein is 
covered by the aforementioned fee agreement of March 31, 
1931. 

11,12,13,14,15,16,17,18. Answering paragraphs eleven, 
Twelve, thirteen, fourteen, fifteen, sixteen, seventeen and 
eighteen, the defendant admits the allegations therein con¬ 
tained with the exception of the fees for services 

50 which he denies, and states that fee for services here¬ 
in is covered bv the fee agreement of March 31, 1931. 

19, 20. Answering paragraphs nineteen and twenty, the 
defendant admits the allegations therein contained with the 
exception of the allegations in reference to the just and rea¬ 
sonable compensations for services, which allegations he 
denies and states that Three Hundred Dollars ($300.00) 
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was the fee agreed to and this amount was paid by the de¬ 
fendant to the plaintiff. 

21. Answering paragraph twenty-one, this defendant ad¬ 
mits that Timothy T. Ansberry brought suit against him 
for Seventeen Thousand, Five Hundred Dollars ($17,500) 
and that this defendant engaged other counsel to represent 
him in said cause. 

This defendant denies that he persuaded plaintiff to be 
associated with other counsel. The defendant denies that 
the said plaintiff prepared any briefs in said suit but ad¬ 
mits he sat in at the trial table but took no part in the trial 
and presentation of the case. This defendant admits that 
the decree of said cause was in favor of this defendant in 
the sum of Six Hundred Fifty-two Dollars and Forty Cents 
($652.40) and for the return of certain cuff links. This de¬ 
fendant denies that he is obligated to the said plaintiff in 
any sum whatsoever for any alleged legal services rendered 
herein. 

22. Answering paragraph twenty-two, the defendant de¬ 
nies the allegations therein set forth. 

23. Answering paragraph twenty-three, this defendant 
admits Morris filed suit for Seventeen Thousand, Five Hun¬ 
dred Dollars ($17,500) but denies this plaintiff rendered 
services as alleged, and denies the fee is reasonable, and 

denies he is indebted to plaintiff for any fee, but 
51 states the fee for services rendered is covered by the 
agreement of March 31,1931. 

24. 25. Answering paragraphs twenty-four and twenty- 
five, the defendant admits the allegations therein set forth 
but denies that the settlement was accomplished or attained 
by the plaintiff and therefore denies that he is indebted to 
the plaintiff in the sum set forth therein or any sum for 
alleged services rendered. 

26, 27, 28, 29. Answering paragraphs twenty-six, twenty- 
seven, twentv-eight and twentv-nine, the defendant denies 
the allegations therein contained. 

30. Answering paragraph thirty, the defendant denies 
the allegations therein contained and further states the 
same matter is covered in paragraphs nineteen and twenty. 

31, 32, 33, 34, 35, 36. Answering paragraphs thirty-one, 
thirty-two, thirty-three, thirty-four, thirty-five and thirty- 
six, the defendant denies the allegations therein contained. 

37. Answering paragraph thirty-seven, this defendant 
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denies that he engaged the plaintiff to perform the services 
alleged to have been performed by him in said paragraph 
and further denies that he is indebted to the plaintiff in any 
sum for said alleged services. 

3S, 39, 40, 41, 42. Answering paragraphs thirty-eight, 
thirty-nine, forty, forty-one and forty-two, this defendant 
denies the allegations therein contained. 

43. Answering paragraph forty-three, the defendant ad¬ 
mits that he executed an assignment in favor of the plain¬ 
tiff on or about February 12, 1933 of Seventeen Thousand, 
Five Hundred Dollars ($17,500) of the fund on deposit in 
the United States Treasury; that said assignment was pro¬ 
cured by certain representations made to this defendant 

by the said plaintiff who was acting at that time as 
52 his counsel; that the said assignment was not what 

it purports to be on its face, in payment of certain 
fees, but was made upon the advice of the plaintiff for the 
purpose of protecting this amount of money from being 
further enjoined in order that said sum might be used for 
defending the suits, then pending, and that said plaintiff 
was to account to the defendant for every penny of the Sev¬ 
enteen Thousand, Five Hundred Dollars ($17,500) assign¬ 
ment. That this defendant further admits that Five Thou¬ 
sand Dollars ($5,000) was withdrawn from said fund and 
that a certain portion of it was used to pay expenses 
and a certain portion, to-wit: the sum of Five Hundred Dol¬ 
lars ($500) was paid to the said Dunning. The defendant 
denies that plaintiff has received from him the sum of Five 
Thousand Dollars ($5,000) as alleged in paragraph forty- 
three, but states that more than, this amount has been paid 
in accordance with the contract of March 31, 1931. 

44. Answering paragraph forty-four, the defendant de¬ 
nies that he agreed to pay plaintiff out of the fund held by 
the United States Treasury the sums claimed in the various 
aforegoing paragraphs and further denies that he is in¬ 
debted to the plaintiff for Sixtv-two Thousand, Five Hun¬ 
dred Dollars ($62,500) or any part thereof. 

45. Answering paragraph forty-five, said paragraph is 
purely argumentative and hence requires neither an affirma¬ 
tion or denial by this defendant. By reason of the agree¬ 
ment dated March 31, 1931 between the plaintiff and the 
defendant any fund that may be due and owing by the de¬ 
fendant to the plaintiff should and will be paid from said 
fund in the Treasury Department. 
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46. Answering paragraph forty-six, the defendant 

53 admits that the only property he has in the District 
of Columbia is the fund on deposit in the Treasury 

of the United States. The defendant denies that the only 
recourse this plaintiff has for payment of the money due 
him is against this fund in the Treasury of the United 
States. The defendant denies that he will secret any fund 
in order to avoid payment of any fee that may be due by 
him to the plaintiff. He denies all the other allegations in 
said paragraph. 

And for further answer to the amended bill of complaint 
filed herein, the defendant, Charles J. Harrah, states that 
there was placed in the Treasury of the United States to his 
credit as a result of an award made him against the Repub¬ 
lic of Cuba the sum of Three Hundred and Fifty Thousand 
Dollars ($350,000) gross, subject to various items, includ¬ 
ing costs of arbitration, attorneys ’ fees, etc., leaving the net 
sum of Two Hundred and Fourteen Thousand Dollars 
($214,000) to his credit in the Treasury of the United 
States; that several suits based upon various alleged claims 
were filed against him in the Equity Branch of this Honor¬ 
able Court naming as party defendants the Secretary of the 
Treasury and the Treasurer of the United States; each 
plaintiff prayed that the said Secretary of the Treasury and 
the Treasurer of the United States be enjoined from paying 
any of this fund to the defendant until his claim was liqui¬ 
dated and declared to be a lien against said fund; that said 
causes of action had the effect of enjoining without bond the 
said parties defendant from paying to the defendant any of 
said amount; that it became necessary for this defendant to 
engage counsel to defend these suits and he engaged the 
plaintiff, Daniel Dunning, a member of this Bar, to repre¬ 
sent him in these matters upon an agreement where- 

54 by he would pay to the said plaintiff a contingent fee 
equal to five per cent of the difference between Two 

Hundred and Fourteen Thousand Dollars ($214,000) and 
the amounts that were paid out in settlement of said alleged 
claims or in payment of any judgment or decrees returned 
against him, that is a fee equal to five per cent of the net 
amount actually received by this defendant from the United 
States Treasury. That immediately after entering said 
agreement the said plaintiff proceeded with the defense of 
the various causes of action; that thereafter when this de- 
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fendant was in need of money and wished to obtain a loan he 
consulted the plaintiff herein, and the plaintiff agreed to 
obtain for him a loan of Five Thousand Dollars ($5,000) 
provided this defendant w’ould increase the compensation 
to be paid the said Dunning from five per cent to eight per 
cent, the said Dunning contending that he had to pay the 
difference of three per cent to the source from whence he 
vrould obtain the loan; that thereupon the said Dunning 
and the said Harrah entered an agreement to this effect, 
dated March 31,1931, a copy of which is annexed hereto and 
prayed to be read and taken as a part hereof; that the said 
Dunning did obtain for this defendant the loan and he like¬ 
wise proceeded to defend the suits under the abovemen- 
tioned agreement and continued to do so until the filing of 
the present cause of action; that all of the suits that were 
filed against the said Harrah have been settled or disposed 
of except the Ansberry case, which this plaintiff did not de¬ 
fend, and the Morris case which is now pending in the Su¬ 
preme Court of the District of Columbia; and that in the 
early part of 1934, when the Diago-Blanco case was ready 
for trial in this Honorable Court, bv reason of the 

7 V 

55 physical condition of the plaintiff he was unable to 
proceed with the defense of said action, and the said 
plaintiff requested the defendant to engage other counsel to 
proceed with the defense of the Diago-Blanco case; that the 
plaintiff recommended to the defendant as an able member 
of the Bar to represent the defendant one A. H. Conner, who 
was engaged by the defendant; that the said Conner pro¬ 
ceeded with the defense of said cause of action which re¬ 
sulted in a decree for this defendant; that it became neces¬ 
sary for this defendant to pay to the said Conner for said 
w^ork, which the defendant had engaged the plaintiff to do, 
a fee of Five Thousand Dollars ($5,000). 

That in the Morris case, Equity No. 54,424, which is now 
pending in this Honorable Court, it became necessary that 
by reason of the action taken by the plaintiff against the de¬ 
fendant in filing this suit to demand that the said plaintiff 
withdraw his appearance as counsel in the Morris case, 
which he refused to do until ordered by this Honorable 
Court, and thereupon it became necessary to engage counsel 
to proceed with the defense of the Morris case, all at addi¬ 
tional cost to this defendant and accordingly from any 
amount that may be found due by the defendant to the 
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plaintiff there should be allowed a set-off of the amount that 
defendant will be required to pay in the Morris case. That 
the agreement between this plaintiff and defendant was and 
still is that this defendant is to pav to the plaintiff the fee 
of eight per cent on the amount actually received by this de¬ 
fendant from the fund in the United States Treasury after 
the settlement of all causes; that from time to time this de¬ 
fendant has paid to the plaintiff under said agreement va¬ 
rious sums, to-wit: Fifteen Hundred Dollars ($1500.) at 
the time the aforesaid loan of Fiftv-five Hundred 
56 Dollars ($5500) was obtained; Two Thousand, Four 
Hundred Thirty-eight Dollars and Eighty Cents 
($2,438.80), which was eight per cent on Thirty Thousand, 
Four Hundred Eighty-five Dollars and Four Cents ($30,- 
485.04) released by the Treasury Department to this defen¬ 
dant, Thirteen Hundred and Sixty Dollars ($1360), which 
is eight per cent on Seventeen Thousand Dollars ($17,000), 
the amount paid at that time when the Gahan case was set¬ 
tled and certain money was released from the Treasury of 
the United States; Two Thousand, Three Hundred and Six¬ 
ty Dollars ($2,360.) at the time of the settlement of the Len- 
root case and certain sums were released from the Trea¬ 


sury; that thereafter the sum of Two Hundred and Fifty 
Dollars ($250.) was paid to the said Dunning at the time 
when Dunning obtained a loan of Five Hundred Dollars 
($500) from Frank J. Kelly for this defendant, the said 
Dunning retaining one-half of the loan; that in payment of 
certain work done by the said Dunning for the said Defen¬ 
dant in re Beck case the sum of Three Hundred Dollars 
($300) as payment of the entire fee for services rendered 
therein. That on another occasion One Hundred and Sixty 
Dollars ($160) was paid to the said Dunning by this defen¬ 
dant to defray certain extra stenographic expenses. That 
thereafter Five Hundred Dollars ($500) was paid to the 
said Dunning at the time Five Thousand Dollars ($5,000) 
was obtained from the Treasury under the assignment of 
March 11, 1931; that these amounts (excluding the Three 
Hundred Dollar ($300) Beck fee) aggregate Eight Thou¬ 
sand, Five Hundred Sixty-eight Dollars and Eighty Cents 
($8,568.80) paid by the defendant to the plaintiff under the 
agreement of March 31, 1931. That the defendant is in- 
debted to the plaintiff in the sum equal to eight per 
57 cent of the amount actually to be received by him 
from the United States Treasury from the fund of 
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Two Hundred and Fourteen Thousand Dollars ($214,000) 
in accordance wdtli the agreement of March 31, 1931 less 
Eight Thousand, Five Hundred and Sixty-eight Dollars 
and Eighty Cents ($8,568.80) paid by the defendant to the 
plaintiff on account less any sums that the defendant was 
compelled to expend for legal services in the defense of 
the Diago-Blanco case and the Morris case bv reason of 
the failure or inability of the plaintiff to represent the de¬ 
fense as agreed in said cases. 

That immediately upon the final disposition of the Diago- 
Blanco case in approximately June, 1934 this defendant re¬ 
ceived from the American Security & Trust Company the 
amount held there in escrow in re this claim, this defendant 
made every effort to make a settlement with the said plain¬ 
tiff and requested that he inform this defendant how much, 
if anything, the defendant owed to him and to furnish the 
defendant an itemized bill therefor, but the said plaintiff 
would not advise the defendant but continuouslv delaved 
the matter. This defendant had a mutual friend to see the 
said plaintiff herein for the purpose of receiving from the 
said plaintiff a statement of the account as existed between 
them and again the said plaintiff failed to advise this de¬ 
fendant of the amount due. This defendant is and has 
always been anxious to settle in full and make payment of 
any sum that may be due by him to the plaintiff in accor¬ 
dance with his agreement. 

The defendant further states that the assignment made 
bv him in favor of the plaintiff in the sum of Seventeen 
Thousand, Five Hundred Dollars ($17,500) (Exhibit “A” 
of plaintiff’s amended bill) was executed by said defendant 
upon the advice and counsel of the plaintiff, who was 
58 counsel for the defendant. The said plaintiff ad¬ 
vised this defendant to execute said assignment in 
favor of the plaintiff because so many suits based upon 
alleged claims were being filed against this defendant, 
which suits had the effect of enjoining the Treasury De¬ 
partment from making any payments to this defendant, all 
without the party plaintiffs being required to give any bond 
whatsoever; that in order to protect at least Seventeen 
Thousand, Five Hundred Dollars ($17,500) of the fund in 
the Treasury from being subject to these malicious suits 
and in order to permit defendant to obtain certain funds 
to live on, to fight the then pending suits, and to pay some- 


44 


CHARLES J. HARRAH, ET AL. VS. 


thing on account to plaintiff, the said plaintiff, as counsel 
for the defendant, suggested and urged the defendant to 
execute said assignment which purports to be in payment 
of fees for services rendered by the plaintiff in the cases 
therein named; that the plaintiff at that time promised and 
agreed that every penny of this Seventeen Thousand, 
Five Hundred Dollars ($17,500) would be accounted for by 
the plaintiff to the defendant; that Five Thousand Dollars 
($5,000) of this fund was withdrawn under said assign¬ 
ment and a certain portion of it was used in the prepara¬ 
tion of suits then pending and the balance used as a pay¬ 
ment to the said plaintiff. 

This defendant prays that said assignment dated March 
11, 1931, a copy of which is annexed to plaintiff’s amended 
bill, marked Exhibit “A”, be set aside and held for nought. 
The defendant further prays that there be an accounting 
between the plaintiff and defendant; that in the event the 
court should find that the plaintiff under the agreement of 
March 31, 1931 is entitled to eight per cent of all moneys 
actuallv received bv the defendant from this fund of 

« V 

59 Two Hundred and Fourteen Thousand Dollars 
($214,000) then in view of the defendant being re¬ 
quired and compelled to obtain additional legal services ill 
the Diago-Blanco case and the Morris case, that said sums 
expended by the defendant for said legal services in said 
causes be set-off against any amount found to be due by the 
defendant to the plaintiff. 

CHARLES J. HARRAH, 

Defendant. 

FREDERICK STOHLMAN 

Attorney for Defendant , 

Charles J. Harrah. 

State of North Carolina 
County of Union to-wit: 

I, Charles J. Harrah, being first duly sworn, do depose 
and say that I have read the aforegoing Answer by me 
subscribed and know the contents thereof; that the mat¬ 
ters and facts therein stated of my own knowledge are true 
and those stated on information and belief, I believe to be 
true. 


CHARLES J. HARRAH. 



HENRY MORGENTHAU, JR., ET AL. 45 

Subscribed and sworn to before me this 27th day of No¬ 
vember, 1934. 

GERTRUDE S. KEZIAH 

(Notarial Seal) Notary Public . 

My commission expires April 13, 1935. 

GO March 31, 1931 

Per agreement between Charles J. TIarrah and Daniel 

Dunning. 

Harrah is to pay Dunning Eight per centum of the dif¬ 
ference between $214,000 and the aggregate amount paid in 
settlement or in satisfaction of judgments of the following 
claims: 

Eugenio Canterro, Pedro F. Diago, Alovsius Gahan, 
Walter F. Smith, General Sand Company, Juan Ulloa and 
Company, Edgar McCormack and Irwin L. Lenroot pro¬ 
vided that Dunning shall arrange a loan to Harrah from 
some source of five Thousand Dollars ($5,000.00) within 
ten days from date. 

Signed C. J. HARRAH 

DANIEL DUNNING 

Witness: 

FRANK J. KELLY 


Motion for Further and Better Statement 
of Defense and Set-Off 

Filed December 29, 1934 

* # # # * # * * # 

Comes the plaintiff, by his attorneys, and moves that the 
defendant be ordered to file herein a further and better 
statement of the nature of his defense and set-off asserted 
in paragraphs 4, 8, 19, 20, 24, 25, 43 and the unnumbered 
paragraphs following paragraph 46, and for reason thereof 
states that the averments in said paragraphs are so vague 
and indefinite that the plaintiff cannot clearly determine 
the grounds of defense nor intelligently prepare a defense 
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to the alleged set-off; and that such costs be enforced in the 
premises as mav be just. 

61 ' JOSEPHUS C TRIMBLE 

HARRY J DALY 

Attorneys for Plaintiff. 

Service accepted: 

FREDERICK STOHLMAN 
By: G A CASSIDY JR. 


Separate Ansiver of the Defendant Frank J. Kelly 

to Amended Bill 

Filed January 3, 1935 

######### 

The defendant Frank J. Kelly, for answer to so much 
and such parts of the amended bill of complaint in the 
above entitled cause filed as he is advised it is necessary or 
material for him to make answer unto, answering, says: 

1-3. He admits the averments of the first, second and 
third paragraphs of the said amended bill. 

4. He admits that on or about December 21, 1930, the 
defendant Harrah employed and retained the plaintiff in 
the capacity of attorney in connection with the suits and/or 
claims then pending and under consideration but he is with¬ 
out knowledge as to the other averments of the fourth para¬ 
graph of the amended bill except he says that at or about 
the time stated the defendant Harrah agreed to pay to the 
plaintiff as attorney’s fees for professional services to be 
rendered by him under the employment aforesaid five per 
centum (5%) of the difference between the amount then on 
deposit in the Treasury of the United States on account of 
the claim of the defendant Harrah and the amount which 
should be paid in disposing of the claims against the said 
defendant and further agreed to make such payment 
62 out of the funds so on deposit, and thereafter, to wit, 
on the 31st day of March, 1931, the plaintiff and the 
said defendant Harrah did enter into an agreement, copy 
of which was filed with this defendant’s intervening peti¬ 
tion heretofore filed in the above entitled cause whereby the 
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plaintiff was to receive from the Treasury fund described 
in paragraph 3 of the amended bill eight per centum (8%) 
of the difference between $214,000.00 and the aggregate 
amount paid in settlement or in satisfaction of judgments 
on the claims enumerated in the fourth paragraph of the 
amended bill, provided that the plaintiff should arrange a 
loan to the defendant Iiarrah from some source of $5,000.00 
within ten days from the said 3rd day of March, 1931, and 
this defendant further avers that the plaintiff did arrange 
through this defendant the said loan of $5,000.00 to the 
defendant Harrali within the ten days 1 specified. 

5. This defendant is without knowledge as to the aver¬ 
ments of the fifth paragraph of the amended bill, except 
he says that the plaintiff Dunning at the time of making 
the aforesaid agreement of the 31st day of March, 1931, as¬ 
sociated this defendant with him as counsel and attorney 

* 

in certain of the matters and affairs of the defendant 

Harrali, including the obtaining of the aforesaid $5,000.00 

loan, and in consideration thereof the plaintiff obligated 

himself to pav to this defendant three-eighths of all sums 

which should be bv him received as attorney’s fees from 

* %> 

the defendant Harrali under the aforesaid agreement of 
the 31st day of March, 1931, all with the knowledge, con¬ 
currence and consent of the defendant Harrali, wherefore, 
as this defendant is advised and believes and accordingly 
avers the plaintiff was without the right, authority or 
power to terminate the said agreement of the 31st day of 
March, 1931, or to make any new agreement with the 
63 defendant Harrali without the consent of this de¬ 
fendant. 

6. This defendant is without knowledge as to the aver¬ 
ments of the sixth paragraph of the amended bill. 

7. This defendant is without knowledge as to the aver¬ 
ments of the seventh paragraph of the amended bill. 

8. This defendant admits that by stipulation $70,000.00 
was placed with the American Security & Trust Company 
as trustee, to be held in escrow pending settlement or de¬ 
termination of the litigation involving the alleged claim 
of Diago and Blanco, subject to the payment by the said 
Trust Company of interest at the rate of three per centum 
(3%) per annum, but this defendant is without knowledge 
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as to the other averments of the eighth paragraph of the 
amended bill. 

9. He admits the filing of the suit recited in the ninth 
paragraph of the amended bill and the statement thereof as 
to the character of that litigation, but this defendant is 
without knowledge as to the reason for the delay in the dis¬ 
position thereof. 

10. He admits the averments of the 10th paragraph of 
the amended bill except the averments as to the compensa¬ 
tion which the plaintiff claims in that regard as to which 
this defendant is without knowledge other than as herein¬ 
before set forth with respect to the agreement of March 31, 
1931. 

11-16. He admits the averments of the eleventh, twelfth,. 
thirteenth, fourteenth, fifteenth and sixteenth paragraphs 
of the amended bill except with respect to the amount of 
compensation which the plaintiff claims, as to which he is 
without knowledge other than of the aforesaid fee agree¬ 
ment of March 3i, 1931. 

17. He admits the averments of the seventeenth 
64 paragraph of the bill, except the averments with re¬ 
spect to the amount of compensation which plaintiff 
claims, as to which he is without knowledge other than of 
the aforesaid agreement of March 31, 1931. This defen¬ 
dant took a very active part in the disposition of the Han¬ 
son and Lovett suit. 

IS. He admits the averments of the eighteenth para¬ 
graph of the amended bill except with respect to the amount 
of compensation which the plaintiff claims, as to which he 
is without knowledge other than of the aforesaid fee agree¬ 
ment of March 31,1931. 

19-20. He is without knowledge as to the averments of 
the 19th and 20tli paragraphs of the amended bill. 

21-22. He admits the bringing of the Timothy T. Ans- 
berrv suit but is without knowledge as to anv of the other 
averments of the 21st and 22nd paragraphs of the amended 
bill. 

23. He admits the averments of the 23d paragraph of the 
amended bill as to the filing of suit and the services ren¬ 
dered, but avers that he actively participated in the rendi¬ 
tion of such services and did so at the request of the de- 
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fendant Harrah and as associate counsel with the plaintiff. 
He is without knowledge as to the amount of compensation 
which plaintiff claims other than with respect to the afore¬ 
said agreement of March 31, 1931. 

24-42. He is without knowledge as to any of the aver¬ 
ments of any of the paragraphs numbered 24 to 42, in¬ 
clusive. 

43. He admits the making of the assignment recited in 
the 43d paragraph of the amended bill but avers that it was 
made on, to wit, the 11th day of March, 1932 instead of the 
12th day of February, 1933, as will be seen by reference to 
Exhibit A of plaintiff’s amended bill. This defen- 
65 dant, however, knew nothing of the making of the 
said assignment until several months thereafter, 
when some reference thereto was made by the defendant 
Harrah at which time this defendant inquired as to the why 
and wherefore of it, and as to why he had not been con¬ 
sulted in the matter. He is without knowledge as to any of 
the other averments contained in said paragraph. 

44-45. He is without knowledge as to the averments of 
the 44th and 45th paragraphs of the amended bill except 
he admits that the plaintiff is entitled to an equitable lien 
on the fund in the Treasury of the United States for the 
payment of the moneys due and payable to him under the 
agreement of March 31,1931, and he is advised and believes 
and accordingly avers that he is in turn entitled to an 
equitable lien upon the interests of the plaintiff in the said 
fund by reason of the premises as hereinbefore and herein¬ 
after set out in this answer. 

46. He is without knowledge as to the averments of the 
46th paragraph of the amended bill except he does not be¬ 
lieve that the defendant Harrah intends to and will have 
removed the fund held in trust by the Treasury Depart¬ 
ment or any part thereof beyond the District of Columbia 
and the jurisdiction of this Honorable Court or that the 
'said defendant will secrete said fund so that plaintiff will 
be unable to seize the same or any part thereof in satisfac¬ 
tion of such judgment as the plaintiff may recover; and this 
defendant avers that the plaintiff is himself insolvent ex¬ 
cept for his interest in and lien upon the aforesaid fund 
now on deposit in the Treasury of the United States, and 
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that this defendant has as his only recourse against the 
plaintiff for the payment of the moneys due him the said 
interest and lien of the plaintiff upon the said fund, and 
that if the plaintiff is permitted to collect the same 

66 or any part thereof without first satisfying this de¬ 
fendant’s lien and claim, the same will thereby be 

forever lost and irremediable loss and damage will be 
caused to this defendant who will be deprived of his just 
rights and the satisfaction of his said lien and claim. 

47. It is impossible for this defendant, without an ac¬ 
counting under the direction and supervision of this Hon¬ 
orable Court, to determine the amount owing by the plain¬ 
tiff to him on account of retainers and fees collected and to 
be collected by the plaintiff of and from the defendant 
Harrah upon which this defendant has an equitable lien to 
the extent of three-eighths thereof, and he says that the 
plaintiff is indebted to him in the further sum of $1408.58, 
with interest from divers dates, upon individual items, as 
will be more fullv seen bv reference to a statement of the 
said indebtedness which was filed with his intervening peti¬ 
tion, marked Exhibit B, and he prays that the same and 
also the copy of the agreement of March 31, 1931, likewise 
filed with his said intervening petition, may be taken and 
read as parts of this answer. 

48. This defendant claims affirmative relief against the 
plaintiff and all of the other defendants in accordance with 
the subject-matter of the foregoing answer, particularly 
paragraphs numbered 46 and 47 thereof, and pursuant to 
the said claim to affirmative relief he respectfully prays the 
Court as follows: 

1. That the plaintiff Daniel Dunning be restrained and 
enjoined from receiving and the defendant Charles J. 
Harrah be restrained and enjoined from paying to the 
plaintiff pendente life and by final decree perma- 

67 nently, and that the defendants Henry Morgenthau, 
Jr., Secretary of the Treasury, and William A. 

Julian, Treasurer of the United States, be likewise re¬ 
strained and enjoined from paying to the plaintiff Daniel 
Dunning or to the defendant Charles J. Harrah any part 
or portion of the fund now on deposit in the Treasury of 
the United States in trust for Charles J. Harrah, without 
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first satisfying the liens and claims of this defendant as set 
out in the foregoing answer. 

2. That a receiver or receivers be appointed forthwith or 
at such time as the Court may deem appropriate to receive 
from the defendant Henry Morgenthau, Jr., Secretary of 
the Treasury of the United States of America, and from 
the defendant William A. Julian, Treasurer of the United 
States of America, the fund now on deposit in the Treasury 
of the United States in trust for Charles J. Harrah and to 
disburse the same under the order and direction of this 
Honorable Court. 

3. That this defendant may have all proper accounts and 
accountings with the plaintiff in such manner as the Court 
may direct and that the amount found to be due and owing 
by the plaintiff to this defendant may be paid and required 
to be paid by decree of this Honorable Court out of so much 
of the said fund now on deposit in the Treasury of the 
United States in trust for Charles J. Harrah as the plaintiff 
has a lien upon or claim to. 

4. That this defendant may have discovery by interroga¬ 
tories or otherwise from the plaintiff and from the defen- 
dan Charles J. Harrah. 

5. And that this defendant may have such other and fur¬ 

ther relief as the nature of his case may require or 
6S to the Court may seem meet and proper. 

FRANK J KELLY. 

WILLIAM C. SULLIVAN 

Attorney for Defendant 
Frank J. Kelly. 

District of Columbia, ss: 

I, Frank J. Kelly, on oath say that I have read the fore- 
aoine: and annexed answer by me subscribed and I know 
the contents thereof; that the allegations therein set forth 
as of personal knowledge are true, and those set forth upon 
information and belief I believe to be true. 

FRANK J KELLY. 

Subscribed and sworn to before me this 2nd day of Jan- 
uarv, A. D. 1935. 

NELL M GRIFFIN 

(Notarial Seal) Notary Public in and for the 

District of Columbia. 
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Answer of Defendant Henry Morgenthau , Jr. 
to Amended Bill of Complaint 

Filed January 5, 1935 

####****# 

The defendant Henry Morgenthau, Jr., Secretary of the 
Treasury of the United States of America, answering the 
amended bill of complaint herein avers as follows: 

1. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 1 of the 
amended bill of complaint. 

2. Answering paragraph 2 of the amended bill of 
69 complaint, he avers that he has no knowledge or in¬ 
formation sufficient to form a belief concerning the 
allegation that the defendant, Charles J. Harrah, is a citi¬ 
zen of the United States now residing in the District of 
Columbia and is sued in his own right; and he avers that 
the name of the defendant, the Secretary of the Treasury, 
is Henry Morgenthau, Jr. and not Henry J. Morgenthau, 
Jr. as alleged; but he admits that the defendant, Henry 
Morgenthau, Jr., is the Secretary of the Treasury of the 
United States of America, and is sued in his official capac¬ 
ity; that defendant, William A. Julian, is Treasurer of the 
United States of America, and is sued in his official capac¬ 
ity. 

mt 

3. He admits the allegations of Paragraph 3 of the 
amended bill of complaint. 

4. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 4 of the 
amended bill of complaint. 

5. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 5 of the 
amended bill of complaint. 

6. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 6 of the 
amended bill of complaint. 

7. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 7 of the 
amended bill of complaint. 

8. Answering paragraph 8 of the amended bill of com¬ 
plaint, he admits that the Secretary of State certified and 
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the Secretary of the Treasury directed the payment to the 
American Security & Trust Company, as trustee, of the 
sum of $70,000, which amount was claimed by per- 

70 sons named Diago and Blanco; but he has no knowl¬ 
edge or information sufficient to form a belief con¬ 
cerning any of the other allegations of the aforesaid para¬ 
graph 8 of the amended bill of complaint. 

9. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 9 of the 
amended bill of complaint. 

10. Answering paragraph 10 of the amended bill of com¬ 
plaint, he admits that one Canterro filed suit in the Su¬ 
preme Court of the District of Columbia for $52,500, but 
he refers this Honorable Court to its records of that suit 
for information with respect to the subject matter and pur¬ 
port thereof; and he has no knowledge or information suf¬ 
ficient to form a belief concerning any of the other allega¬ 
tions of the aforesaid paragraph 10 of the amended bill of 
complaint. 

11. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 11 
of the amended bill of complaint. 

12. Answering paragraph 12 of the amended bill of com¬ 
plaint, he admits that Edgar W. McCormack filed a suit in 
equity in the Supreme Court of the District of Columbia 
against the defendant Harrah, but he refers this Honorable 
Court to its records of that suit for information concerning 
the subject matter and purport thereof; and he has no 
knowledge or information sufficient to form a belief con¬ 
cerning any of the other allegations of the aforesaid para¬ 
graph 12 of the amended bill of complaint. 

13. Answering paragraph 13 of the amended bill of com¬ 
plaint, he admits that Walter F. Smith filed a suit against 
the defendant Harrah in the Supreme Court of the District 

of Columbia, and that such suit was dismissed upon 

71 appeal, but he refers this Honorable Court to its rec¬ 
ords of that suit for information concerning the sub¬ 
ject matter and purport thereof; and he has no knowledge 
or information concerning any of the other allegations of 
the aforesaid paragraph 13 of the amended bill of com¬ 
plaint. 
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14. Answering paragraph 14 of the amended bill of com¬ 
plaint, he admits that Juan Ulloa and Company filed a suit 
for $350,000 against the defendant Harrah in the Supreme 
Court of the District of Columbia and that such suit was 
dismissed on appeal; but he refers this Honorable Court to 
its records of that suit for information concerning the sub¬ 
ject matter and purport thereof; and he has no knowledge 
or information concerning any of the other allegations of 
the aforesaid paragraph 14 of the amended bill of com¬ 
plaint. 

15. Answering paragraph 15 of the amended bill of com¬ 
plaint, he admits Juan Ulloa and Company filed a second 
suit for $350,000 in the Supreme Court of the District of 
Columbia, and that such suit was dismissed, but he refers 
this Honorable Court to its records of that suit for informa¬ 
tion concerning the subject matter and purport thereof; 
and he has no knowledge or information sufficient to form 
a belief concerning anv of the other allegations of the afore- 
said paragraph 15 of the amended bill of complaint. 

16. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 16 of 
the amended bill of complaint. 

17. Answering paragraph 17 of the amended bill of com¬ 
plaint, he admits that Hanson and Lovett filed suit in the 
Supreme Court of the District of Columbia for $36,000 and 

that an injunction restraining the payment by the 

72 Secretary of the Treasury and the Treasurer of the 

•> •> 

United States of the amount claimed was granted, 
but he refers this Honorable Court to its records concern¬ 
ing this suit for other information concerning the subject 
matter and purport thereof; and he has no knowledge or 
information sufficient to form a belief concerning any of the 
other allegations of the aforesaid paragraph 17 of the 
amended bill of complaint. 

18. Answering paragraph 18 of the amended bill of com¬ 
plaint, he admits that the General Sand Company of Cuba 
filed suit against the defendant Harrah in the Supreme 
Court of the District of Columbia in the amount of $100,000 
and that such suit was dismissed, but he has no knowledge 
or information sufficient to form a belief concerning any 
of the other allegations of the aforesaid paragraph 18 of 
the amended bill of complaint. 
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19. Answering paragraph 19 of the amended bill of com¬ 
plaint, he admits that John A. Beck filed a suit for $13,281 
against the defendant Harrah in the Supreme Court of the 
District of Columbia, but he denies that such suit was for 
$19,000, and he refers this Honorable Court to its records 
for further information concerning the subject matter and 
purport thereof; and he has no knowledge or information 
sufficient to form a belief concerning any of the other alle¬ 
gations of the aforesaid paragraph 19 of the amended bill 
of complaint. 

20. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 20 of 
the amended bill of complaint. 

21. Answering paragraph 21 of the amended bill of com¬ 
plaint, he admits that Timothy T. Ansberry brought suit 

in the Supreme Court of the District of Columbia 
73 against the defendant Harrah for the sum of $17,500 
and that the trial resulted in a decree for the defen¬ 
dant Harrah on a cross-bill for the sum of $1,000 and for 
the return of certain cuff links to the defendant Harrah; 
but he has no knowledge or information sufficient to form 
a belief concerning any of the other allegations of the afore¬ 
said paragraph 21 of the amended bill of complaint. 

22. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 22 of the 
amended bill of complaint. 

23. Answering paragraph 23 of the amended bill of com¬ 
plaint, he admits that Frederick A. Morris filed a suit in 
the Supreme Court of the District of Columbia against the 
defendant Harrah for the sum of $17,700, but he refers this 
Honorable Court to its records of that suit for information 
concerning the subject matter and purport thereof, and he 
denies that the aforesaid suit was for the sum of $17,500; 
and he has no knowledge or information sufficient to form 
a belief concerning any of the other allegations of the afore¬ 
said paragraph 23 of the amended bill of complaint. 

24. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 24 of 
the amended bill of complaint. 

25. He has no knowledge or information sufficient to 
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form a belief concerning the allegations of paragraph 25 of 
the amended bill of complaint. 

26. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 26 of 
the amended bill of complaint. 

27. He has no knowledge or information sufficient 

74 to form a belief concerning the allegations of para¬ 
graph 27 of the amended bill of complaint. 

28. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 28 of 
the amended bill of complaint. 

29. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 29 of 
the amended bill of complaint. 

30. Answering paragraph 30 of the amended bill of com¬ 
plaint, he admits that a check in the amount of $8,000 to 
the order of the defendant Harrah was lost, that the regu¬ 
lation referred to was waived bv the Secretary of the Trea- 

9/ * 

sury, and that an indemnity bond was filed by and a dupli¬ 
cate check was issued to the defendant Harrah; but he has 
no knowledge or information sufficient to form a belief con¬ 
cerning any of the other allegations of the aforesaid para¬ 
graph 30 of the amended bill of complaint. 

31. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 31 of 
the amended bill of complaint. 

32. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 32 of the 
amended bill of complaint. 

33. He has no knowledge or information sufficient to form 
a belief concerning the allegations of paragraph 33 of the 
amended bill of complaint. 

34. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 34 of 
the amended bill of complaint. 

35. He has no knowledge or information sufficient 

75 to form a belief concerning the allegations of para¬ 
graph 35 of the amended bill of complaint. 

36. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 36 of 
the amended bill of complaint. 
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37. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 37 of 
the amended bill of complaint. 

38. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 38 of 
the amended bill of complaint. 

39. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 39 of 
the amended bill of complaint. 

40. Answering paragraph 40 of the amended bill of com¬ 
plaint, he admits that the plaintiff interviewed Mr. Herman 
Oliphant and other officers and employees of the Treasury 
Department and discussed with them the facts and the law 
involved in the matter referred to and that the Treasury 
Department requested an opinion on the matter from the 
Attorney General; but he has no knowledge or information 
sufficient to form a belief concerning any of the other alle¬ 
gations of the aforesaid paragraph 40 of the amended bill 
of complaint. 

41. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 41 of 
the amended bill of complaint. 

42. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 42 of 
the amended bill of complaint. 

43. Answering paragraph 43 of the amended bill 
76 of complaint, he admits that the defendant Harrah 
assigned to the plaintiff from the fund on deposit in 
the United States Treasury the sum of $17,500 as set forth 
in Exhibit A, and he avers that the plaintiff received from 
the Treasury Department the sum of $5,000 on such assign¬ 
ment, which was reduced by the amount withdrawn; but he 
lias no knowledge or information sufficient to form a belief 
concerning any of the other allegations of the aforesaid 
paragraph 43 of the amended bill of complaint, and in par¬ 
ticular lie has no knowledge or information sufficient to 
form a belief as to when the aforesaid assignment was made 
or delivered. 

44. He has no knowledge or information sufficient to 
form a belief concerning the allegations of paragraph 44 of 
the amended bill of complaint. 
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45. He makes no answer to paragraph 45 of the amended 
bill of complaint for the reason that lie is advised that the 
allegations of the aforesaid paragraph 45 constitute con¬ 
clusions of law. 

46. Answering paragraph 46 of the amended bill of com¬ 
plaint, he admits that the Secretary and Treasurer, upon 
final disposition of the litigation now pending, intend to 
and will issue warrants to the defendant Harrah, or upon 
his order, or the order of this Court, for the whole or the 
remaining portion of the fund now or then on deposit; but 
he has no knowledge or information sufficient to form a be¬ 
lief concerning any of the other allegations of the aforesaid 
paragraph 46 of the amended bill of complaint. 

"WHEREFORE, having fully answered the aforesaid 
amended bill of complaint, this defendant prays to be hence 
dismissed, with his reasonable costs in this behalf 
77 incurred. 

HENRY MORGENTHAU JR 

Secretary of the Treasury. 

LESLIE C. GARNETT 
United States Attorney. 

ROGER ROBB 

Assistant United States Attorney. 

Attorneys for defendant Morgentliau. 

District of Columbia, ss: 

Henry Morgenthau, Jr., being first duly sworn, on oath 

deposes and says: that he has read the foregoing answer 

bv him subscribed, and knows the contents thereof; that the 
* 

matters and things therein alleged as of his personal knowl¬ 
edge are true, and those alleged as upon information and 
belief he believes to be true. 

HENRY MORGENTHAU JR 

Subscribed and sworn to before me this 3d day of Jan¬ 
uary, 1935. 

SAMUEL H. MARKS 

(Notarial Seal) Notary Public , D. C. 
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Answer of Defendant William A. Julian 
to Amended Bill of Complaint 

Filed January 5, 1935 

IP 1r If IP W 'a* *7v* TP IP 

The defendant, William A. Julian, Treasurer of the 
United States of America, answering the amended bill of 
complaint herein, avers as follows: 

78 1. He has no knowledge or information sufficient 
to form a belief concerning the allegations of Para¬ 
graph 1 of the amended bill of complaint. 

2. Answering Paragraph 2 of the amended bill of com¬ 
plaint, he avers that he has no knowledge or information 
sufficient to form a belief concerning the allegation that the 
defendant, Charles J. Harrali, is a citizen of the United 
States now residing in the District of Columbia and is sued 
in his own right; and he avers that the name of the defen¬ 
dant, the Secretary of the Treasury, is Henry Morgenthau, 
Jr. and not Henry J. Morgenthau, Jr. as alleged; but he 
admits that the defendant, Henry Morgenthau, Jr., is the 
Secretary of the Treasury of the United States of America, 
and is sued in his official capacity; that the defendant, Wil¬ 
liam A. Julian, is Treasurer of the United States of Amer¬ 
ica, and is sued in his official capacity. 

3. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 3 of the 
amended bill of complaint. 

4. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 4 of the 
amended bill of complaint. 

5. lie has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 5 of the 
amended bill of complaint. 

6. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 6 of the 
amended bill of complaint. 

7. Tie has no knowledge or information sufficient to form 

a belief concerning the allegations of Paragraph 7 

79 of the amended bill of complaint. 

8. He has no knowledge or information sufficient 
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to form a belief concerning the allegations of Paragraph 8 
of the amended bill of complaint. 

9. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 9 of the 
amended bill of complaint. 

10. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 10 
of the amended bill of complaint. 

11. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 11 
of the amended bill of complaint. 

12. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 12 
of the amended bill of complaint. 

13. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 13 
of the amended bill of complaint. 

14. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 14 
of the amended bill of complaint. 

15. He has no knowledge or information sufficient to form 
a belief concerning the allegations of Paragraph 15 of the 
amended bill of complaint. 

16. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 16 
of the amended bill of complaint. 

17. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Para- 

80 graph 17 of the amended bill of complaint. 

18. He has no knowledge or information sufficient 
to form a belief concerning the allegations of Paragraph 
18 of the amended bill of complaint. 

19. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 19 
of the amended bill of complaint. 

20. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 20 
of the amended bill of complaint. 

21. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 21 
of the amended bill of complaint. 
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22. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 22 
of the amended bill of complaint. 

23. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 23 
of the amended bill of complaint. 

24. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 24 
of the amended bill of complaint. 

25. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 25 
of the amended bill of complaint. 

26. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 26 
of the amended bill of complaint. 

27. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Para- 

81 graph 27 of the amended bill of complaint. 

28. He has no knowledge or information sufficient 
to form a belief concerning the allegations of Paragraph 
28 of the amended bill of complaint. 

29. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 29 
of the amended bill of complaint. 

30. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 30 
of the amended bill of complaint. 

31. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 31 
of the amended bill of complaint. 

32. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 32 
of the amended bill of complaint. . 

33. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 33 
of the amended bill of complaint. 

34. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 34 
of the amended bill of complaint. 

35. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 35 
of the amended bill of complaint. 
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36. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 36 
of the amended bill of complaint. 

37. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Para- 

82 graph 37 of the amended bill of complaint. 

38. He has no knowledge or information sufficient 
to form a belief concerning the allegations of Paragraph 38 
of the amended bill of complaint. 

39. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 39 
of the amended bill of complaint. 

40. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 40 
of the amended bill of complaint. 

41. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 41 
of the amended bill of complaint. 

42. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 42 
of the amended bill of complaint. 

43. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 43 
of the amended bill of complaint. 

44. He has no knowledge or information sufficient to 
form a belief concerning the allegations of Paragraph 44 
of the amended bill of complaint. 

45. He makes no answer to Paragraph 45 of the amended 
bill of complaint for the reason that lie is advised that the 
allegations of the aforesaid Paragraph 45 constitute con¬ 
clusions of law. 

46. Answering Paragraph 46 of the amended bill of com¬ 
plaint, he admits that the Secretary and Treasurer, upon 
final disposition of the litigations now pending, intend to 

and will issue warrants to the defendant Harrah, or 

83 upon his order, or the order of this Court, for the 
whole or the remaining portion of the fund now or 

then on deposit; but he has no knowledge or information 
sufficient to form a belief concerning any of the other alle¬ 
gations of the aforesaid Paragraph 46 of the amended bill 
of complaint. 
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WHEREFORE, having fully answered the aforesaid 
amended bill of complaint, this defendant prays to be hence 
dismissed, with his reasonable costs in this behalf incurred. 

WILLIAM A. JULIAN 

Treasurer of the United States. 

Bv MARION BANISTER 
* 

Assistant Treasurer of the 
United States. 

LESLIE C. GARNETT 
United States Attorney. 

ROGER ROBB 

Assistant United States Attorney. 

Attorneys for defendant Julian. 

District of Columbia, ss: 

Marion Banister, being first duly sworn, on oath deposes 
and says: that she has read the foregoing answer by her 
subscribed, and knows the contents thereof; that the mat¬ 
ters and things therein alleged as of her personal knowl¬ 
edge are true, and those alleged as upon information and 
belief she believes to be true. 

MARION BANISTER 

Subscribed and sworn to before me this 29th day 
84 of December, 1934. 

H W STUTLER 

(Notarial Seal) Notary Public , D. C. 


Order 

Filed Januarv 14, 1935 
***#*#### 

Upon consideration of the motion of the plaintiff, Daniel 
Dunning, filed herein for a further and better statement of 
defense and set-off, it is by the Court this 14th day of Jan¬ 
uarv, 1935, 

ADJUDGED, ORDERED, and DECREED, That the 
said motion be and the same hereby is granted as to para- 
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graph 43 of the Answer to set forth what “certain repre¬ 
sentations’’ were made by the plaintiff, referred to therein, 
and as to page 9 to show the amount of money released 
from the United States Treasury at the time of the settle¬ 
ment of the Gahan case, the amount at that time netted to 
the defendant Harrah, and the amount thereupon paid the 
plaintiff, and that permission be given the defendant to file 
amendments within fifteen (15) da vs, and it is further, 
ADJUDGED, ORDERED and DECREED, That the 
said motion be and the same hereby is overruled as to para¬ 
graphs 4, 8, 24, 25, page 7, page 8, and line 2 of page 9 of 
the Answer. 

JESSE C ADKINS 

Justice 

0. K. as to form 

FREDERICK STOHLMAN 
Bv: G A CASSIDY JR. 

mr 


85 Amendments to Paragraph 43 and Page 9 of the 
Answer of Charles J. Harrah, Defendant 

Filed January 28, 1935 
#**###**# 

By leave of Court first had and obtained, the defendant, 
Charles J. Harrah, files these amendments to his answer 
in the above entitled cause. 

The sentence, “ * * * that said assignment was procured 
by certain representations made to this defendant by the 
said plaintiff * * * ” contained in paragraph forty-three 
(43), page five (5), of the answer of the defendant, Charles 
J. Harrah, filed herein is hereby amended to read as fol¬ 
lows: “ * * * that said assignment was procured upon the 
advice given defendant by the plaintiff * * * ”. 

The sentence, “ * * * Thirteen Hundred and Sixty 
($1360.00) Dollars, which is eight (8%) per cent on Seven¬ 
teen Thousand ($17,000) Dollars, the amount paid at that 
time when the Gahan case was settled and certain money 
was released from the Treasury of the United States”, on 
page nine (9), of said answer is hereby amended to read, 
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“ * * * Thirteen Hundred and Sixty ($1360.00) Dollars at 
the time the Gahan case was settled for Fifteen Thousand 
($15,000.00) Dollars releasing Ten Thousand ($10,000.00) 
Dollars to the defendant, Harrah.” 

CHARLES J. HARRAH 

State of Colorado, 

City & County of Denver , to-wit: 

I, Charles J. Harrah, being on oath duly sworn, depose 
and say that I have read the aforegoing Amendments to my 
answer by me subscribed and know the contents 
86 thereof; that the matters and facts therein stated of 
my own knowledge are true and those stated on in¬ 
formation and belief, I believe to be true. 

CHARLES J. HARRAH. 

Subscribed and sworn to before me this 21st day of Jan¬ 
uary, 1935. 

WM G EDWARDS 

(Notarial Seal) Notary Public , 

My Commission Expires: July 8th, 1935 


Findings of Fact 

Filed February 21, 1935 
**###**## 

The Court finds the facts as follows: 

1. A contract, dated March 31, 1931, was entered into 
between the plaintiff, Daniel Dunning, a member of the Bar 
of this Court, and the defendant, Charles J. Harrah, 
whereby the said Daniel Dunning agreed to represent as 
attorney the said Charles J. Harrah in the following 
claims: Eugenio Canterro, Pedro F. Diago, Aloysius 
Gahan, Walter F. Smith, General Sand Company, Juan 
Ulloa and Company, Edgar McCormack and Irwin L. Len- 
root, and the said Charles J. Harrah agreed to pay to the 
said Daniel Dunning eight (8) per cent of the difference 
between $214,000.00, the amount on deposit to the credit 
of Harrah in the United States Treasury, and the aggre- 
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gate amount paid in settlement or in satisfaction of judg¬ 
ments of the said claims, provided Dunning arrange a loan 
to Harrah from some source for $5,000.00 within ten (10) 
days from the date of the said contract, which agree- 

87 ment was offered in evidence as an exhibit; that the 
said defendant Harrah had knowledge of the fact 

that the intervener and defendant to the amended bill Frank 
J. Kelly, also a member of the Bar of this Court, was to 
assist the said Daniel Dunning in representing the said 
Charles J. Harrah in the litigation involved in said cases 
and was to receive as his fee three-eighths (3/8) of the said 
eight (8) per cent fee. The stipulated loan vras arranged 
within the time specified. The said cases have all been set¬ 
tled and satisfied, the last one on or about June 20, 1934, 
and the sum paid out in settlement, or in satisfaction of 
judgments obtained in the said cases amounted to $43,- 
000.00, leaving a balance of $171^000.00 due the said Charles 
J. Harrah, and accordingly the fee to be paid by Harrah 
is eight (8) per cent of $171,000.00. The amount paid by 
defendant Harrah to the plaintiff, Daniel Dunning, on ac¬ 
count of said fee is $7,908.80, leaving a balance of $5,771.20; 
of this amount of $7,908.80 paid by the said Harrah to the 
said plaintiff, Dunning, Frank J. Kelly, received $896.55 
on account of his portion of the fee. 

By reason of the illness of the said Daniel Dunning he 
was unable to represent the defendant Harrah in the above- 
mentioned Diago case, and at Dunning’s request and sug¬ 
gestion, Albert H. Conner, a member of the local Bar, was 
engaged to defend the said Harrah in said case at an agreed 
fee of $5,000.00; of this fee, and unknown to Harrah at the 
time, there was paid by Conner to the said Daniel Dunning 
one-third (1/3) of said fee, or $1,666.67. Frank J. Kelly, 
was not a party to the arrangements in regard to the Con¬ 
ner fee, and did not know thereof until long thereafter. 

2. The plaintiff is further indebted to the defen- 

88 dant Kelly in the sum of $1,408.58, in accordance 
with Exhibit B filed with his intervening petition. 

with interest on each of the items set out in the said Ex¬ 
hibit B from the date thereof except as to interest on the 
item “miscellaneous loans and advances $215.50”, for 
which no date is stated. 
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3. There was no evidence introduced in support of the 
various other claims set forth in the Amended Bill of Com¬ 
plaint. 

4. On to-wit: March 11,1932, the said Charles J. Harrah, 
executed an assignment to the plaintiff, Daniel Dunning, 
in the sum of $17,500.00 of the moneys on deposit to the 
credit of the said Charles J. Harrah in the Treasury of the 
United States of America in full payment of his services in 
the cases of Ulloa & Company, Equity Docket No. 51820, 
Court of Appeals No. 5361; Ulloa & Company, Equity 
Docket No. 52263; General Sand Company, Equity Docket 
No. 52266; and Walter Fletcher Smith, Equity Docket No. 
51751, which assignment was offered in evidence as an ex¬ 
hibit. At the same time that this assignment was delivered 
by the said Charles J. Harrah to Daniel Dunning the latter 
gave the said Harrah a memorandum bearing date of 
March 12, 1932, copy of which was offered in evidence as 
an exhibit, in which was recited that Charles J. Harrah 
had delivered to Dunning on the same day an assignment 
for $17,500.00 of funds in the United States Treasury to 
his credit and that he was to account to Harrah for this 
money as and if received. Thereafter, $5,000.00 of this 
money was paid to Dunning and accounted for by the said 
Dunning to Harrah as follows: paid to Edgar W. McCor¬ 
mack in settlement of his claim against Harrah $1500.00; 
to Daniel Dunning for expenses incurred and paid by him 
on account of Harrah $500.00, to Charles J. Harrah for ex¬ 
penses incurred by Harrah $1,000.00 and to A. H. Conner 

$2,000.00 as part payment on his contract with 
89 Harrah in the Diago case and to be used for ex¬ 
penses of himself and Harrah to Cuba and return 
and the expenses of the Diago trial. This assignment was 
o-iven bv Harrah in order to secure funds from the amount 

o * 

on deposit in the United States Treasury with which to pay 
the cost of defending the various suits then pending against 
Harrah. 

5. The circumstances under which the assignment set out 
in the preceding paragraph numbered 4 of these findings 
was made were as follows: The plaintiff, the defendant and 
one Marvin Farrington, a member of the bar of this Court, 
met together, at which time it was proposed by Dunning 
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that the assignment be made, for the purpose of protecting 
the sum of money covered thereby against possible claims 
of creditors of the defendant Harrah. While the assign¬ 
ment itself recites that it is made “in consideration of ser¬ 
vices rendered and other valuable considerations” and is 
“in full payment of his (plaintiff’s) services in the follow¬ 
ing cases in the courts of the District of Columbia”, listing 
three of the cases covered by the aforesaid agreement of 
March 31,1931, set out in paragraph 1 of these findings, the 
real purpose of the assignment was fo put the sum of money 
covered thereby out of the reach of the creditors of the de¬ 
fendant, Harrah. 

6. The intervener Washington Properties Inc. holds a 
judgment against the plaintiff in the sum of $513.31 plus 
interest and costs, and the interveners Julius I. Pevser and 
Joseph P. Tumulty, Receivers, hold a like judgment in the 
sum of $337.83 plus interest and costs. 

Conclusions of Law 

The Court finds as a matter of Law: 

90 1. The defendent Frank J. Kellv has a lien in con- 

* 

nection with the agreement of March 31, 1931, be¬ 
tween the plaintiff and the defendant Harrah, for the sum 
of $4,233.45, with interest thereon from the 20th day of 
June, 1934, upon the fund in the Treasury of the United 
States there deposited in settlement of the claim for dam¬ 
ages of the defendant Harrah against the Republic of Cuba. 

2. The plaintiff has no lien against the said fund over 
and above the amount of the lien of the defendant Kelly. 

3. The assignment of March 11, 1932, from the defen¬ 
dant Harrah to the plaintiff was made in fraud of creditors. 
Both the defendant Harrah and the plaintiff are in pari 
delicto with reference thereto and the Court accordinglv 
leaves these parties where it finds them. 

4. The remaining claims of the defendant set out in find¬ 
ing of fact No. 2, and the claims of the interveners, Wash¬ 
ington Properties, Inc., a corporation, and Julius I. Peyser 
and Joseph P. Tumulty, Receivers, are not claims which 
are liens upon the fund here involved. The present suit 
not being a creditors’ bill they are not entitled to anv re- 
covery in this cause with respect to the said assignment or 
otherwise. 
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5. The defendant Harrah is entitled to a decree in his 
favor with reference to the claims of the plaintiff set forth 
in the Amended Bill of Complaint and not otherwise dis¬ 
posed of in these findings of fact and conclusions of law, 
but is not entitled to the relief prayed by him. 

JENNINGS BAILEY, 

Justice. 

91 Motion of Charles J. Harrah to Advance Cause for 

Hearing 

Filed May 15, 1935 

*#•####*• 

Comes now the defendant, Charles J. Harrah, through 
his attorneys, Frederick Stohlman and George A. Cassidy, 
Jr., and moves this Honorable Court to advance this cause 
for hearing so that the same may be heard and decided be¬ 
fore the expiration of the present term of court, and for 
reason thereof states that the fund of $43,500.00 to the 
credit of the defendant in the Treasury of the United States 
is being withheld from this defendant by reason of this suit. 

FREDERICK STOHLMAN 
GEORGE A. CASSIDY, JR. 

Attorneys for the Defendant. 


Concurrence in Motion to Advance 
Filed May 21, 1935 

# * * # * * # * # 

Now comes the defendant Frank J. Kelly, and concurs 
and joins in the motion of the defendant Charles J. Harrah, 
heretofore filed in the above entitled cause, to advance the 
same for hearing so that it mav be heard and decided be- 
fore the expiration of the present' term of Court. 

WILLIAM C. SULLIVAN 
Attorney for the Defendant 
Frank J. Kelly 
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92 Motion of the Defendant Frank J . Kelly 

for Leave to Amend Answer 

Filed October 19, 1935 
*#****### 

Now comes the defendant Frank J. Kelly and respect¬ 
fully moves the Court for leave to amend his answer filed 
in the above entitled cause as follow’s: 

By changing the period at the end of paragraph num¬ 
bered 5 of the said answer to a comma, and adding the fol¬ 
lowing : 

“and if anv such new’ agreement w’as made it could not 
and did not affect this defendant’s rights in the premises, 
but the plaintiff Dunning and the defendant Harrah w’ere 
both thereafter and still are obligated to this defendant, in 
accordance w’ith the terms and conditions of the said agree¬ 
ment of the 31st dav of March, A'. D. 1931 and the agree- 
ment between the plaintiff Dunning and this defendant 
hereinbefore in this paragraph set out.” 

By amending paragraph numbered 3 of the prayers an¬ 
nexed to the said answ’er so that the same shall read as fol¬ 
lows : 

3. That this defendant may have all proper accounts and 
accountings with the plaintiff and with the defendant 
Harrah in such manner as the Court may direct and that 
the amount found to be due and owing by the plaintiff 
and/or the defendant Harrah to this defendant may be re¬ 
quired to be paid and be paid by and pursuant to decree of 
this honorable Court out of the said fund now’ on deposit 
in the Treasurv of the United States in trust for the defen- 
dant Charles J. Harrah, or out of so much of the said 

93 fund as the plaintiff has a lien upon or a claim to. 
and if that part of the said fund be insufficient, to 

pay this defendant in full, then out of the balance of the 
said fund and by the defendant Charles J. Harrah person¬ 
alia 

WILLIAM C. SULLIVAN 
Attorney for Defendant 
Frank J. Kelly 
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Order Granting Motion of Defendant Frank J. Kelly 

for Leave to Amend 

Filed November 5,1935 

* • # • # * • # • 

Upon consideration of the motion of the defendant Frank 
J. Kelly heretofore filed in the above entitled cause for 
leave to amend his answer, it is by the Court this 5th day 
of November, A. D. 1935, ADJUDGED, ORDERED and 
DECREED that the said motion be, and the same hereby 
is, granted; that the answer of the said defendant Frank 
J. Kelly stand amended in the particulars set forth in the 
said motion; that the plaintiff and the defendant Charles J. 
Harrah be considered as denying the subject matter of the 
said amendment, and that the above entitled cause retain 
its position on the trial calendar. 

JENNINGS BAILEY 

Justice 


94 Motion to Grant Continuance of Hearing of Cause 

Filed November 26, 1935 
#####**** 

Now comes the plaintiff in the above-entitled cause, by 
his attorney, and respectfully moves this Honorable Court 
to continue the hearing and trial in the above-entitled cause, 
and for reasons therefor hereto refers to and makes part 
of this his said motion the affidavit and certificate hereto 
attached. 

WILLIAM E. LEAHY 

Attorney for Plaintiff . 

City of Washington, 

District of Columbia , ss: 

William E. Leahy, being first duly sworn, deposes and 
says that he is the attorney for the plaintiff in the above- 
entitled cause, and that the same is now upon the calendar 
for trial when reached in due course; that the plaintiff has 
advised him he is in no physical condition to appear and 
testify in said cause, and in fact is so totally incapacitated 
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that it might prove fatal to him to assume the mental strain 
and worry incident to the trial of the cause in which he 
claims to have earned counsel fees from the defendant over 
an extended period of years in which many claims and law 
suits were adjusted and other services rendered, which nec¬ 
essarily would cause plaintiff to testify at great length with 
respect to the many famifications which his services took. 
Up to the present he has been entirely unable to do any 
work in the preparation of his cause for trial, and 
95 the attached certificate of his doctor, which is hereto 
submitted and made part hereof, acquaints the Court 
with the character of his illness and the risk he must as¬ 
sume should he attempt to appear even as a witness. 

WILLIAM E. LEAHY 

Subscribed and sworn to before me this 26th day of No¬ 
vember, 1935. 

emily v. McKenzie, 

(Notarial Seal) Notarrj Public, D. C. 

My commission expires April 15, 1940 


I, Joseph F. McKaig of 1473 Park Road, N. W., Wash¬ 
ington, D. C., certify that for the 42 years last past I have 
been, and now am, a duly licensed and practising physician; 
that from 1925 Mr. Daniel Dunning has been, and still is, a 
patient of mine; that in 1933 Mr. Dunning suffered a collapse 
from a complication of cardiac ailments; that he is now suf¬ 
fering from enlarged heart, leakage and fibrulation, the last 
being the most dangerous and most likely to result fatally 
in the event of undue excitement or mental or physical exer¬ 
tion. Mr. Dunning has made some progress toward recov¬ 
ery, but his recovery has been retarded and set back by nu¬ 
merous annovances arising out of his business affairs. 

It is my belief that if he were permitted complete rest and 
freedom from annoyance for a period of six months, the 
treatments now being administered will so strengthen the 
heart muscles and build up the particular nerves that cause 
fibrulation, as to result in a very marked improvement. 

I have advised Mr. Dunning that he must not at this time 
appear in court and participate, either as attorney or wit¬ 
ness, in any proceedings; that for him to do so will further 
retard his recovery and would very likely result fatally. I 
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have informed him that I must refuse to accept responsibil¬ 
ity for the consequences shornJ he fail to heed my advice 
in this respect. 

Dated at Washington, D. C. November 16, 1935. 

JOSEPH F McKAIG M D. 


96 Order 

Filed December 17, 1935 
* * * * # * • ■ # 

Upon consideration of the motion to grant a continuance 
for hearing of the above entitled cause, filed herein on the 
26th day of November, 1935, it is by the Court this 17th day 
of December, 1935, 

ADJUDGED, ORDERED and DECREED That the said 
motion be and the same is herebv denied. 

JENNINGS BAILEY 

Justice. 


Motion to Grant Continuance of Hearing of Cause 

Filed Januarv 8, 1936 

* * * * * * # * 

Now comes the plaintiff in the above-entitled cause, by 
his attorney, and respectfully moves this Honorable Court 
to continue the hearing and trial in the above-entitled cause 
for a reasonable time pending his recovery to health, and 
for reasons therefor hereto refers to and makes part of this 
his said motion the affidavit and certificates of his physi¬ 
cians hereto attached, and further the affidavits and cer¬ 
tificates hitherto filed by him with his motion to grant a 
continuance of the hearing of this cause, together with his 
reply to points and authorities on behalf of the intervener, 
Frank J. Kelly, as well also the defendant, Charles J. 
Harrah, together with all proceedings hitherto had in re¬ 
spect of his motion to grant a continuance of the hearing of 
this cause duly filed herein and heard before Mr. Justice 
Bailey; and in respect thereof further shows that this is the 
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first time that said cause has been brought on to trial 
97 and that the certificate and his affidavit show that 
within a reasonable time, if this continuance be al¬ 
lowed, this said plaintiff will be in a physical condition to 
present his evidence without undue expense, delay or dam¬ 
age to all parties in opposition hereto. 

WILLIAM E. LEAHY 
Attorney for Plaintiff 


Affirlat'it of Daniel Dunning 

**#**#*# 

City of Washington, 

District of Columbia, .<?.<?; 

Daniel Dunning, being first duly sworn deposes and says 
that he is the plaintiff in the above-entitled cause, and that 
heretofore has filed herein his motion to continue the said 
cause for trial and hearing and in support thereof attached 
to and made part of his said motion the affidavit of his coun¬ 
sel, William E. Leahy, Esquire, the certificate of his attend¬ 
ing physician, Dr. McKaig, and his own affidavit, together 
with a sworn certificate of his attending physician, both of 
the latter of which he filed upon the coming in of two cer¬ 
tain statements in opposition to his motion by counsel for 
the intervener, Frank Kelly, Esquire, and the defendant 
Harrah. That this motion came on for hearing before Mr. 
Justice Bailey in Motions Court on Friday, December 13, 
1935, and after consideration thereof was denied. This in¬ 
formation as to the denial of said motion was conveyed to 
affiant by his wife, who as affiant is advised, believes and 
therefore avers in turn was informed thereof bv af- 
98 fiant’s son who had learned of the said denial through 
the office of affiant’s counsel. Affiant avers the fact 
to be that he has established what is likewise the fact, that 
he is totally incapacitated at this time at the most certain 
risk of a complete collapse to the conditions outlined in his 
affidavit heretofore mentioned, and the possible risk even of 
his life in the event he is forced to the trial and hearing of 
this cause at this time, and with respect to all affidavits, cer¬ 
tificates, and other papers filed by him in support of his 
motion to continue heretofore mentioned, he refers to and 
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makes part of this his said affidavit in corroboration and 
support of his present motion, each and all of said affidavits, 
certificates, etc. as herein fullv set forth. 

Affiant states that notwithstanding and contrary to the 
advice of his physician, upon learning that his motion had 
been denied he determined that he would attempt to pre¬ 
pare himself for this trial and hearing in the event he was 
forced to enter the same and accordingly on Saturday, De¬ 
cember 14, 1935, concluded that he would appear as plain¬ 
tiff and a necessary witness even at the risk of an almost 
certain total collapse and possible fatal result. He even 
went so far as to call by telephone one of the witnesses 
whom he desired to appear in his behalf to testify for him. 
However, his wife and children so strenuously objected to 
his attempt to assume any intensive work or preparation 
that on Monday, December 16, 1935, he appeared at Mt. 
Alto Hospital in the City of Washington, District of Co¬ 
lumbia, and there underwent another thorough physical ex¬ 
amination in order to satisfy himself and his family as to 
whether he could appear as the plaintiff and essential wit¬ 
ness in his own behalf in the trial of the above-en- 
99 titled cause at this time. He further avers that Dr. 

Dredge, the heart specialist in said hospital, gave- 
him a thorough examination and advised him that he should 
not even be going around at this time; that he was unable 
to appear as a witness in his own cause; that he should be 
in bed, and advised him at first to remain in Mt. Alto and 
then informed him that he would obtain a room for him at 
Walter Reed Hospital in this City. Affiant further avers 
that he did not advise Dr. Dredge of the imminency of his 
trial until he had been advised by the doctor that he ought 
not to be going around and should be in bed. The doctor 
immediately informed him that he should not appear in 
court, that he could not be subjected to any strain, and that 
the fact that the cause was one personal to him made mat¬ 
ters much worse insofar as affiant’s physical condition was 
concerned. That by reason thereof affiant cannot appear as 
a witness in his own behalf in any trial of this cause at the 
present time. Affiant further avers that he is the sole, es¬ 
sential, and necessary witness to prove the allegations of 
his petition, the true facts surrounding the services ren¬ 
dered, the time, study, and labor involved in their rendi- 
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tion, certain verbal agreements and understandings had 
with the defendant, facts red circumstances surrounding 
understandings had with the intervener, Frank Kelly, Es¬ 
quire, and that by his absence made necessary by reason of 
his physical condition as determined by attending physician 
and corroborated and confirmed bv the disinterested exam- 
ination made bv Dr. Dredge and concurred in bv Dr. Klein 
in Mt. Alto, aforesaid, his cause will necessarily fail of pre¬ 
sentation or he must dismiss the same. Affiant further 
avers that the effect of forcing him to trial at this time 
while he is awaiting information from Mt. Alto as to the 
availability of a bed at Walter Reed to which he must 
100 be confined, will be to deprive him forever of his day 
in court in the matter of the prosecution of his claim 
which, as hereinbefore lias been shown, constitutes the last 
and only asset now possessed by him and from which, if 
successful in establishing it, he will be enabled to pay the 
existing indebtedness necessarily incurred in attempting to 
be cured and on what remains a source of income to pay 
future medical bills and essential living expenses. 

Affiant further avers that he has requested of Dr. Dredge 
and also Dr. Klein at Mt. Alto that each supply to him in 
support of this his affidavit and certificate setting forth the 
opinion, diagnosis and advice of each of said physicians but 
that Dr. Klein advised affiant that it was contrary to the 
rules of the Institution to give any certificate of that char¬ 
acter but that upon request of the court each would advise 
the court of his opinion with respect to this affiant’s con¬ 
dition. Affiant further shows to the court that he is unable 
at this time to supply the certificates and expressions of 
opinion and judgment of the two physicians hereinbefore 
mentioned and he respectfully requests the court to in turn 
request of the said physicians their opinions and judgment 
with reference to the advisability and ability of this plain¬ 
tiff to appear as a witness in this cause. 

Affiant further shows that he knows what the result of 
any strain or intensive effort is upon himself, having been 
through several collapses brought on by the unremitting 
and faithful services rendered by him to the defendant; he 
knows that he cannot submit himself for direct or cross- 
examination with respect to the allegations of his petition 
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at this time; that this cause in the ordinary course 
101 should it go to trial will probably extend over the 
period of a week at least and he knows from his past 
experience and his present capacity to exert himself that 
under no circumstances could he endure what would be an 
insufferable ordeal by reason of his present condition. 

Affiant further avers that his wish, will and purpose were 
and had been to try this cause; that for a period exceeding 
two years he has not been able to go to his office or earn a 
penny and that he was anxious to establish the claim al¬ 
leged in his petition so that he might obtain sufficient 
moneys to pay his obligations and upon which to live; that 
it is only because of his physical incapacity and upon the 
advice of his attending physician and that of Doctors 
Dredge and Klein that he requests this Court to continue 
the cause for hearing and trial until he, the said affiant, is 
reasonably able without risk of a complete collapse requir¬ 
ing him to remain permanently in bed or possible death, to 
appear and testify as the essential and indispensable wit¬ 
ness on his own behalf as hereinbefore set forth. 

DANIEL DUNNING 

Subscribed and sworn to before me this 17th day of De¬ 
cember, 1935. 

emily v. McKenzie 

(Notarial Seal) Notary Public, D. C . 

My commission expires April 15, 1940 

WILLIAM E. LEAHY, 

Attorney for Plaintiff . 


I, the undersigned, W. E. Philes of 1026 15th Street 
102 N. W., Washington, D. C., certify that I am now, and 
continuously since the year 1901 have been, a duly 
licensed and practising physician; that I personally know 
Daniel Dunning of this city and I have just made a physical 
examination of him; that I find he has enlargement, leakage 
and fibrulation of the heart to such an extent that any undue 
mental strain or physical exertion might, and probably 
would, have fatal results. 
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He informs me that he desired very much to appear in 
court as a witness in his own case and I have advised him 
that he should not, at this time, attempt to testify, in or 
out of court, that the mental strain would likely result in his 
collapse and death. 

Mr. Dunning informs me that he is under treatment by 
Dr. Joseph F. McKaig. I have some knowledge of such 
treatment and believe Mr. Dunning will be practically 
cured, except as to the leakage of the heart, if he is per¬ 
mitted to continue the treatment for a period of six months 
or more without molestation. 

Mr. Dunning also informs me that the heart specialist 
of the Veterans’ Administration, after making an examina¬ 
tion, has urged him to enter Mt. Alto or Walter Reed Hos¬ 
pital for treatment. To do so Mr. Dunning must discon¬ 
tinue the treatments by Dr. McKaig. In my opinion, Mr. 
Dunning should continue with Dr. McKaig even though he 
cannot do so and enter either of the hospitals named and I 
have so advised him. 

Dated at Washington, D. C. January 6,1936. 

W E PHILES M D 

Subscribed and sworn to before me, this 6th day of Jan¬ 
uary, A. D. 1936. 

GEO. W. EASTMENT 

(Notarial Seal) Notary Public. 


I, Joseph F. McKaig of 1473 Park Road N. W., Washing¬ 
ton, D. C. certify that for the 42 years last past I have been 
and am now, a duly licensed and practising physician; that 
from 1925 Mr. Daniel Dunning has been, and still is, a 
patient of mine; that in 1933 Mr. Dunning suffered a col¬ 
lapse from a complication of cardiac ailments; that he is 
now suffering from enlarged heart, leakage and fibrulation, 
the last being the most dangerous and most likely to result 
fatally in the event of undue excitement or mental or physi¬ 
cal exertion. Mr. Dunning has made some progress toward 
recoverv but his recoverv has been retarded and set 

m/ 

103 back bv numerous annovances arising out of his busi- 
ness affairs. 
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It is my belief that if he were permitted complete rest 
and freedom from annoyance for a period of six months, 
the treatments now being administered will so strengthen 
the heart muscles and build up the particular nerves that 
cause fibrulation, as to result in a very marked improve¬ 
ment. 

I have advised Mr. Dunning that he must not at this time 
appear in court and participate, either as attorney or wit¬ 
ness, in any proceedings; that he must not attempt to tes¬ 
tify in his own behalf either in court or out of court; that 
for him to do so will further retard his recovery and would 
very likely result fatally. I have informed him that I must 
refuse to accept responsibility for the consequences should 
he fail to heed my advice in this respect. 

Dated at Washington, D. C. January 6, 1936. 

JOSEPH F McKAIG M D. 

1473 Park Rd. 

Subscribed and sworn to this 6th day of January, 1936. 

JULIUS H. WOLPE 

(Notarial Seal) Notary Public. 

My Commission Expires 
November 10, 1938. 


Order 

Filed June 26,1936 
as of January 8,1936 

* * # * # # # 

Upon consideration of the motion to continue the above 
entitled cause, supporting affidavits and the answer thereto, 
and after full hearing had thereon, it is by the Court this 
26th day of June, 1936, 

ORDERED, that the said motion be and the same 
104 is herebv denied as of the 8th dav of January, 1936. 

By the Court: 

JESSE C ADKINS 

Justice 





80 


CHARLES J. HARRAH, ET AL. VS. 


No Objections: 

WILLIAM C. SULLIVAN 
Attorney for Frank J. Kelly 

FREDERICK STOHLMAN J F R 
Attorney for Charles J. Harrah 

WILLIAM E. LEAHY, 

Attorney for Plaintiff. 


Memorandum of Justice Bailey 

Filed January 22, 1936 
####**# 

As between Kelly and Harrah I think that Kelly is en¬ 
titled to 3 c /c of $171000.00, or $5130.00, Kelly not being a 
party to the arrangement in regard to the Connor fee. As 
between Harrah and Dunning however, the latter should 
be charged with one third of the Connor fee, or $1666.67. 
The result will be that after the payment to Kelly, there 
will be nothing due from Harrah to Dunning. 

BAILEY 

J. 


Motion of Defendant Frank J. Kelly for Leave 
105 to File Supplement 

Filed February 21, 1936 
******* 

Now comes the defendant, Frank J. Kelly and moves the 
court for leave to file the supplement annexed to this mo¬ 
tion. 

WILLIAM C. SULLIVAN 
Attorney for defendant, 
Frank J. Kelly. 
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Service acknowledged this 

20th day of February, A. D. 1936. 

WILLIAM E. LEAHY 
By JAS. F. REILLY 
Attorney for Plaintiff 

FREDERICK STOHLMAN— 
GEORGE A. CASSIDY JR 
Attorneys for Defendant , 
Charles J . Harrah. 


Supplement on Behalf of Frank J. Kelley 

Filed February 21,1936 

********* 

Now comes the defendant, Frank J. Kelly and shows to 
the court as follows: 

1. On, to wit, the 20th day of February, A. D. 1936, the 
Municipal Court of the District of Columbia, in cause 
#A 11,452 on its docket, entered a judgment in favor of the 
defendant, Frank J. Kelly against the plaintiff, Daniel 
Dunning in the sum of $200.00 with interest at the rate of 
6% per annum from the 4th day of June, A. D. 1932. 

2. On the same day, to wit, the 20th day of February, 

A. D. 1936. the said court, in the said cause, made a 
106 finding in favor of the defendant, Frank J. Kelly 
against the plaintiff, Daniel Dunning in the sum of 
$615.50 with interest on $200 thereof from June 23, 1932, 
on $200.00 thereof from June 25th, 1932, on $165.00 thereof 
from July 1, 1932 and on the remaining $50.50 thereof from 
February 28th, 1934, besides costs. 

3. On the same day, to wit, the 20th day of February, 
A. D. 1936, in cause #A 11,484, on its docket, the said Mu¬ 
nicipal Court of the District of Columbia made a finding in 
favor of the defendant, Frank J. Kelly against the plain¬ 
tiff, Daniel Dunning in the sum of $593.08 with interest 
thereon from July 1st, 1934, besides costs. 

4. The said findings set out in paragraphs numbered 2 
and 3 hereof will become judgments at the expiration of 4 
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days after the 20th day of February, A. D. 1936, exclusive 
of Sundays and legal holidays, if no motion or other action 
shall be taken in the meantime to delay entry of such judg¬ 
ments. 

5. The matters and things set forth in paragraphs num¬ 
bered 1, 2, and 3 hereof cover the same subject matter as 
the claim of the defendant, Frank J. Kelly heretofore filed 
in the above entitled cause in the principal sum of $1408.58. 

Wherefore, the premises considered, the defendant Frank 
J. Kelly respectfully prays the court as follows: 

1. That leave may be given to file this supplement. 

2. That with respect to the $200.00 judgment set out in 
paragraph numbered 1 of this supplement, he may be hence¬ 
forth regarded in this cause as a judgment creditor of the 
defendant, Daniel Dunning. 

3. That upon the findings set out in paragraphs numbered 

2 and 3 of this supplement becoming judgments, he 
107 may have leave to file a further supplement herein 
and that he may thereafter be regarded in this cause 
as a judgment creditor with respect thereto. 

4. That the court may take possession of the assignment 
set out in the pleadings and of the subject matter thereof 
by a receiver to be appointed by it, and out of the proceed¬ 
ings thereof may pay the judgment already rendered in 
favor of the defendant, Frank J. Kelly as aforesaid, and 
such other judgments as may hereafter be rendered in his 
favor on the findings aforesaid. 

5. And that he may have such other and further relief as 
the nature of his case may require. 

FRANK J. KELLY. 

District of Columbia: ss: 

I, Frank J. Kelly, on oath say that I have read the fore¬ 
going and annexed supplement by me subscribed and I 
know the contents thereof; that the matters and things 
therein set forth as of personal knowledge are true, and 
those set forth upon information and belief, I believe to be 
true. 


FRANK J. KELLY. 
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Subscribed and sworn to before me this 20th day of Feb¬ 
ruary, A. D. 1936. 

EDNA H. NICK 

(Notarial Seal) Notary Public in and for the 

District of Columbia. 

WILLIAM C. SULLIVAN 

Attorney for Defendant , 

Frank J. Kelly. 

108 Decree 

Filed February 21,1936 
****** 

This cause coming on to be heard at this time upon the 
pleadings and the evidence, and having been duly consid¬ 
ered, it is thereupon by the Court this 21st day of February, 
A. D. 1936, ADJUDGED, ORDERED and DECREED as 
follows: 

1. The defendant Frank J. Kelly has a lien for the sum 
of $4,233.45, with interest thereon from the 20th day of 
June, A. D. 1934, upon the fund in the Treasury of the 
United States there deposited in settlement of the claim 
for damages of the defendant Harrah against the Republic 
of Cuba, and William A. Julian, Treasurer of the United 
States, is hereby directed to pay forthwith to the defen¬ 
dant Frank J. Kelly the said sum of $4,233.45 with interest 
thereon from the 20th day of June, A. D. 1934, and such 
payment to the defendant Frank J. Kelly shall satisfy and 
discharge all claims of the plaintiff against the defendant 
Charles J. Harrah. 

2. The prayers of the defendant Frank J. Kelly with 
respect to other claims against the plaintiff, and of the in¬ 
terveners Washington Properties, Inc., and Julius I. 
Peyser and Joseph P. Tumulty, Receivers, with respect to 
the judgments held by them, are severally denied. 

3. The prayers of the defendant, Charles J. Harrah that 
the assignment dated March 11, 1931 from him to the plain¬ 
tiff be set aside and held for nought and that there be an 
accounting between him and the plaintiff are denied. 

4. The said fund in the United States Treasury and the 
said assignment shall maintain their present status until 
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further order of the Court which may be passed notwith¬ 
standing an appeal may have been taken from this 
109 decree. 

JENNINGS BAILEY, 

Justice. 

Each of the parties to the above-entitled cause, plaintiff, 
defendants and interveners, separately and severally, in 
open court, note an appeal from the foregoing decree, which 
is hereby allowed, and the penalty of each undertaking on 
appeal is hereby fixed at One hundred ($100.00) dollars 
as a cost bond. 

JENNINGS BAILEY, 

Justice . 


Motion of Defendant Frank J. Kelly for Leave to File 

Substitute Supplement 

Filed March 4,1936 
****** 

Now comes the defendant Frank J. Kelly, and moves the 
Court for leave to file the supplement annexed to this mo¬ 
tion as a substitute for the supplement annexed to the mo¬ 
tion filed by him heretofore, to wit, on the 21st day of Feb¬ 
ruary, A. D. 1936. 

WILLIAM C. SULLIVAN 
Attorney for defendant , 

Frank J. Kelly. 


Substitute Supplement on Behalf of Defendant, 

Frank J. Kelly 

Filed March 4,1936 
****** 

Now comes the defendant, Frank J. Kelly, and respect¬ 
fully shows to the Court as follows: 

110 1. On, to wit, the 20th day of February, A. D. 1936, 

the Municipal Court of the District of Columbia, in 
cause #A 11,452 on its docket, entered a judgment in favor 
of the defendant, Frank J. Kelly, against the plaintiff, 
Daniel Dunning in the sum of $200.00 with interest at the 
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rate of 6% per annum from the 4th day of June, A. D. 1932. 

2. On the same day, to wit, the 20th day .of February, 
A. D. 1936, the said Court, in the said cause, made a finding 
in favor of the defendant, Frank J. Kelly against the plain¬ 
tiff, Daniel Dunning in the sum of $615.50 with interest on 
$200 thereof from June 23, 1932, on $200.00 thereof from 
June 25th, 1932, on $165.00 thereof from July 1,1932 and on 
the remaining $50.50 thereof from February 28th, 1934, 
besides costs, and the said finding matured into a judg¬ 
ment on to wit, the 27th day of February, A. D. 1936. 

3. On the same day, to wit, the 20th day of February, 
A. D. 1936, in cause #A 11,484, on its docket, the said Mu¬ 
nicipal Court of the District of Columbia made a finding in 
favor of the defendant, Frank J. Kelly against the plain¬ 
tiff, Daniel Dunning in the sum of $593.08 with interest 
thereon from July 1st, 1934, besides costs, and the said 
finding matured into a judgment on, to wdt, the 27th day 
of February, A. D. 1936. 

4. The matters and things set forth in paragraphs num¬ 
bered 1, 2, and 3 hereof cover the same subject matter as the 
claim of the defendant, Frank J. Kelly heretofore filed in 
the above entitled cause in the principal sum of $1,408.58. 

Wherefore, the premises considered, the defendant, 
Frank J. Kelly, respectfully prays the Court as follows: 

1. That leave may be given to file this supplement. 
Ill 2. That with respect to the judgments set out in 
paragraphs numbered 1, 2, and 3 of this supplement, 
he may be henceforth regarded in this cause as a judgment 
creditor of the defendant, Daniel Dunning. 

3. That the Court may take possession of the assignment 
set out in the pleadings and of the subject matter thereof, 
by a receiver to be appointed by the Court, and out of the 
proceeds thereof may pay the aforesaid judgments ren¬ 
dered in favor of the defendant, Frank J. Kelly. 

4. That the defendant Frank J. Kelly may have such 
other and further relief as the nature of his case may re¬ 
quire. 

FKANK J KELLY 

WILLIAM C. SULLIVAN 

Attorney for Defendant, 

Frank J. Kelly. 
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District of Columbia, ss: 

I, Frank J. Kelly, on oath say that I have read the 
foregoing and annexed supplement by me subscribed and 
I know the contents thereof; that the matters and things 
therein set forth as of personal knowledge are true, and 
those set forth upon information and belief, I believe to be 
true. 

FRANK J KELLY 

Subscribed and sworn to before me this 3rd dav of March, 
A. D. 1936. 

ISABELLE BEATRICE SMITH 
Notary Public in and for the District 
(Notarial Seal) of Columbia . 

112 Objections and Exceptions of the Defendant , Frank 
J. Kelly to the Findings of Fact and 

Conclusions of Law 

Filed March 9, 1936 
****** 

Now comes the defendant Frank J. Kelly and objects and 
excepts to the findings of fact and conclusions of law made 
by the Court in the particulars and respects following, 
namelv: 

1. Striking from finding of fact numbered 4, at the end 
thereof, the words “and the name of Daniel Dunning was 
inserted as assignee at the suggestion of Marvin Farring¬ 
ton, one of his attornevs. 

2. Striking from finding of fact numbered 5 the words, 
“The plaintiff suggested that Farrington be the assignee, 
Farrington demurred, and urged that the plaintiff be 
named as assignee, and it was upon Farrington’s insis¬ 
tence that plaintiff was no named.” 

3. Not making a conclusion of law that the defendant, 
Frank J. Kelly wes entitled to be paid in this cause the 
amount of the indebtedness found to be due and owing to 
him bv finding of fact numbered 2. 

4. Not making a conclusion of law that a receiver should 
be appointed for the assignment and the subject matter 
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thereof covered by findings of fact numbered 4 and 5, in 
order to pay the said indebtedness to this defendant. 

WILLIAM C. SULLIVAN 
Attorney for defendant , 

Frank J. Kelly. 


113 Order Denying Motions For Leave to File Supple¬ 
ment and Substitute Supplement 

Filed March 10,1936 

##*##*## 

Upon consideration of the motions of the defendant, 
Frank J. Kelly, filed herein on, to wit, the 21st day of Feb¬ 
ruary, A. D. 1936 and the 4th day of March, A. D. 1936, for 
leave to file a supplement and a substitute supplement, re¬ 
spectively, to his answer, and it appearing to the Court that 
a final decree has already been passed in the above entitled 
cause, it is thereupon by the Court, this 10th day of March, 
A. D. 1936, ADJUDGED, ORDERED and DECREED that 
the said motions be and they hereby are, severally, denied. 

And the defendant Frank J. Kelly notes an exception 
to the action of the Court denying each of the said motions, 
which exceptions are hereby allowed. 

JESSE C ADKINS 

Justice . 

Approved as to form. 

WILLIAM C. SULLIVAN 
Attorney for defendant, 

Frank J. Kelly. 


Memoranda 


MARCH 13,1936 

Bond ($100) on appeal of Chas. J. Harrah approved and 
filed. 
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MARCH 16, 1936 

Bond of Frank J. Kellv for $100 on appeal approved and 
filed. 

Bond of Daniel Dunning for $100 on appeal approved and 
filed. 


114 Assignment of Errors on Behalf of Charles J. 

Harr ah 

Filed March 26, 1936 

********* 

The defendant, Charles J. Harrah, for assignments of 
errors says that the Court erred: 

1st. In holding that the defendant Frank J. Kelly has a 
lien in connection with the agreement of March 31, 1931, 
between the plaintiff and the defendant Harrah, for the sum 
of Four Thousand, Two Hundred Thirty-three Dollars and 
Forty-five Cents ($4,233.45), with interest thereon from the 
20th day of June, 1934 upon the fund in the Treasury of 
the United States to the credit of the defendant Harrah. 

2nd. In holding that under the agreement of March 31, 
1931, between plaintiff and defendant Harrah, defendant 
Harrah was charged with seeing that three-eighths (3/8) 
of the fee due Dunning was paid to defendant Kelly. 

3rd. In holding that the defendant Harrah should not be 
allowed a set-off of Five Thousand ($5,000.00) Dollars 
against any amount found to be due plaintiff Dunning. 

4th. In holding that the assignment of March 31, 1931 
from defendant Harrah to plaintiff Dunning of Seventeen 
Thousand, Five Hundred ($17,500.00) Dollars of the funds 
on deposit to the credit of defendant Harrah in the Trea¬ 
sury of the United States was made for the purpose of de¬ 
frauding creditors of the defendant Harrah. 

5th. In refusing to set aside, cancel and hold for nought 
the assignment of March 11, 1932 from defendant Harrah 
to plaintiff Dunning. 

115 6th.' In allowing interest from the 20th dav of 

June, 1934 upon the amount of the claim of the de¬ 
fendant Frank J. Kellv. 

* 

7th. In receiving in evidence and considering at the final 
hearing testimony, which was duly and formally objected 
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to by the defendant Harrah, as appears in the statement of 
evidence. 

8th. And to the final decree. 

FREDERICK STOHLMAN 
GEORGE A. CASSIDY, JR. 
Attorneys for Defendant Harrah 


Memorandum. 

APRIL 3, 1936 

Time to file Statement of Evidence extended to and in¬ 
cluding May 20, 1936. 


Assignment of Errors on Behalf of Frank J. Kelly 

Filed May 14,1936 

********* 

The defendant, Frank J. Kelly, assigns as the errors up¬ 
on which he relies upon his appeal in the above entitled 
cause, that the trial court erred in the particulars and re¬ 
spects following, namely: 

1. In sustaining the objection to the question pro¬ 
pounded to the defendant Kelly in his examination in chief 
whether he was in position, from his knowledge of the Mor¬ 
ris case, to give the Court an opinion as to the fair 

116 and reasonable value of the services rendered by him 
and by Dunning in that case. 

2. In not allowing the defendant, Kelly, for his services 
rendered in the Morris case. 

3. In permitting the witness Connor to testify that he 
paid Dunning one-third of $5,000.00, without any showing 
that Kelly knew anything about the making of that payment 
or the arrangements therefor. 

4. In permitting the witness Farrington to testify as to 
what Dunning said to him about to whom the money under 
the $17,500 assignment belonged. 

5. In overruling the objections and exceptions of the de¬ 
fendant Kelly to findings of fact and conclusions of law. 

6. In not making a finding of fact to the effect that the 
name of Dunning was inserted in the assignment as assignee 
at the suggestion of Marvin Farrington, one of Harrah’s 
attorneys. 
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7. In not making a conclusion of law Kelly was entitled 
to be paid in this cause the amount of the indebtedness 
found to be due and owing to him by finding of fact num¬ 
bered 2. 

8. In not appointing a receiver to take possession of the 
fund covered by the assignment in order to pay the in¬ 
debtedness to Kelly which is set out in finding of fact num¬ 
bered 2. 

9. In not retaining jurisdiction to administer full and 
complete relief. 

10. In denying the motion of the defendant Kelly to file 
supplement. 

11. In denving the motion of the defendant Kellv to file 
substitute supplement. 

WILLIAM C. SULLIVAN 
Attorney for Defendant , 
Frank J. Kelly 

117 Assignment of Errors on Behalf of Daniel Dunning 

Filed April 2,1936 

#**#*#*•.** 

Comes now Daniel Dunning, plaintiff in the above-entitled 
cause, and respectfully assigns as error committed by the 
court: 

1. The action of the court in refusing to postpone the 
hearing on the merits. 

2. The action of the court in refusing to grant the plain¬ 
tiff’s request for a continuance which request was based 
upon plaintiff’s illness. 

3. The action of the court in refusing to continue the 
cause notwithstanding that the affidavits of plaintiff’s phy¬ 
sician indicated that it would be fatal to him to proceed with 
the trial. 

4. The action of the court in proceeding with the hearing 
of the above-entitled cause without the presence of the plain¬ 
tiff, and when it was impossible for him to be present. 

5. The action of the court in rendering its judgment not¬ 
withstanding no testimony on behalf of the plaintiff, Daniel 
Dunning, was received. 

6. The final decree. 

WILLIAM E LEAHY 
Attorney for Daniel Dunning. 
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118 Further Assignment of Errors on Behalf of Daniel 

Dunning 

Filed May 19,1936 

• •****### 

Comes now Daniel Dunning, plaintiff (appellant herein) 
and respectfully assigns that the court erred in overruling 
the motion of the plaintiff, Daniel Dunning, for a continu¬ 
ance of the hearing below for the reason set out in the mo¬ 
tion and the affidavits attached thereto. 

2. Court erred in refusing to grant the motion of the 
plaintiff, Daniel Dunning, for a continuance for the reason 
set forth in the motion of the plaintiff. 

3. In other respects apparent of record. 

WILLIAM E LEAHY 
Attorney for Daniel Dunning 


Supreme Court of the District of Columbia 

Wednesday, May 20, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

##******# 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorney 
and the defendants Harrah and Kelly by their attorneys 
present to the Court their Statement of Evidence taken at 
the trial of this cause, and pray that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

JENNINGS BAILEY, 

Justice . 

119 Designation of Record on Behalf of Charles J. Harrah 

Filed March 26, 1936 

*#***#♦#* 

Now comes Charles J. Harrah, the appellant in the above 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts be¬ 
ing considered sufficient for the determination of the ques¬ 
tions raised on appeal, namely: 

1. Original Bill of Complaint. 

2. Petition of Washington Properties, Inc. and Julius I. 
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Peyser and Joseph P. Tumulty, Receivers of the Properties 
in the Distric of Columbia of the Wardman Real Estate 
Properties, Inc. for leave to intervene. 

3. Motion of Washington Properties, Inc. and Julius I. 
Peyser and Joseph P. Tumulty, Receivers of the Proper¬ 
ties in the District of Columbia of the Wardman Real Es¬ 
tate Properties, Inc. for leave to file intervening petition. 

4. Intervening petition of Frank J. Kelly. 

5. Motion of Frank J. Kelly for leave to file intervening 
petition. 

6. Order granting motions of Frank J. Kelly, The Wash¬ 
ington Properties, Inc., and Julius I. Peyser and Joseph P. 
Tumulty, Receivers of the Properties in the District of 
Columbia of the Wardman Real Estate Properties, Inc. for 
leave to intervene. 

7. Order allowing Frank J. Kelly to intervene as party 
defendant. 

8. Amended Bill of Complaint, including all exhibits 
thereto. 

9. Answer of defendant Charles J. Harrah to 
120 Amended Bill of Complaint, and all exhibits to said 
answer. 

10. Motion of plaintiff Daniel Dunning for further and 
better statement of defense and set off. 

11. Order granting certain parts of motion for further 
and better statement of defense and set off. 

12. Amendments to paragraph 43 and page 9 of the an¬ 
swer of Charles J. Harrah. 

13. Answer of defendant Henrv Morsrenthau, Jr., to 
Amended Bill. 

14. Answer of defendant William A. Julian to Amended 
Bill. 

15. Answer of defendant Frank J. Kellv to Amended 
Bill. 

16. Memorandum of Bailey, Justice, filed January 22, 
1936. 

17. Findings of Fact, Conclusions of Law and Decree 
(with exceptions and note of appeal). 

18. Memorandum of appeal bond of Charles J. Harrah 
approved and filed. 

19. Memorandum of appeal bond of Frank J. Kelly ap¬ 
proved and filed. 

20. Memorandum of extension of time to file statement of 
evidence. 
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21. Memorandum of order submitting statement of evi¬ 
dence. 

22. Memorandum of approval of statement of evidence 
filed. 

23. Assignment of errors. 

24. This designation. 

FREDERICK STOHLMAN 
GEORGE A. CASSIDY, JR. 
Attorneys for Charles J. Harr ah 

Service acknowledged:— 

WILLIAM C. SULLIVAN 
Attorney for Frank J. Kelly 

121 WILLIAM C. SULLIVAN 
Attorney for Washington 
Properties , etc. 

WILLIAM E. LEAHY 

Attorney for Daniel Dunning 

LESLIE C. GARNETT, United States 
Attorney 

Attorney for Defendants, Henry 
Morgenthau , Jr. & Wm. A. Julian 

Designation of Record on Behalf of Daniel Dunning 

Filed April 2, 1936 

********* 

Comes now Daniel Dunning, the plaintiff in the above-en¬ 
titled cause and designates the parts of the record which he 
desires to have included in the transcript, which parts are 
in addition to those heretofore designated by other parties 
hereto, and which additional parts are necessary and mate¬ 
rial for the determination of the questions raised on this 
appeal, namely: 

1. The motion of the plaintiff, Daniel Dunning, for a con¬ 
tinuance of this cause, and the affidavits of his physician in 
support thereof. 

2. The action of the court in overruling the plaintiff’s 
motion for a continuance. 

3. Assignments of error. 

4. This designation. 

5. Appeal bond of Daniel Dunning. 

WILLIAM E LEAHY 
Attorney for Plaintiff. 
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122 Designation of Record on Behalf of Frank J. Kelly 

Filed May 14,1936 

#**#**••* 

Now comes Frank J. Kelly, and designates the following 
parts of the record which he desires to have included in the 
transcript, in addition to those heretofore designated by 
other parties hereto, and which additional parts are neces¬ 
sary and material for the determination of the questions 
raised on appeals, namely: 

1. Motion of the defendant Harrah to advance the said 
cause for hearing. 

2. Concurrence of the defendant Kelly in the said motion 
to advance. 

3. Objections of the plaintiff to the motion to advance. 

4. Order overruling motion to advance. 

5. Motion of the defendant Kelly for leave to amend an¬ 
swer. 

6. Order granting motion of defendant Kelly for leave 
to amend answer. 

7. Motion of defendant Kelly to file supplement. 

8. Motion of defendant Kelly to file substitute supple¬ 
ment. 

9. Order denying motions of defendant Kelly to file sup¬ 
plement and substitute supplement. 

10. Objections and exceptions of defendant Kelly to find¬ 
ings of fact and conclusions of law. 

11. Assignment of error. 

12. This designation. 

WILLIAM C. SULLIVAN 
Attorney for defendant , Frank J. Kelly. 

Service acknowledged 
WILLIAM E. LEAHY 
Attorney for Plaintiff. 

123 FREDERICK STOHLMAN— 

GEO. A. CASSIDY JR. 

Attorneys for Defendant Harrah. 

LESLIE C. GARNETT, U S Atty 
Attorney for defendants 
Morgenthau and Julian. 
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Additional Designation of Record on Behalf of 

Charles J. Harrah 

Filed May 5, 1936 

*#*-###### 

Comes now Charles J. Harrah, defendant in the above en¬ 
titled cause and designates the additional parts of the rec¬ 
ord which he desires to have included in the transcript, 
which parts are in addition to those heretofore designated, 
and which additional parts are necessary and material for 
the determination of the questions raised on this appeal, 
namely: 

1. Motion of Daniel Dunning to grant continuance of 
cause filed herein on November 26, 1935. 

2. Action of the Court upon said motion. 

3. This designation. 

FREDERICK STOHLMAN 
GEORGE A. CASSIDY, JR. 
Attys. for Charles J. Harrah. 

Service acknowledged: 

WILLIAM C. SULLIVAN 
Attorney for Frank J . Kelly 

WILLIAM C. SULLIVAN 

Attorney for Washington Properties, etc. 

WILLIAM E LEAHY 

Attorney for Daniel Dunning 

LESLIE C GARNETT, 
by ROGER ROBB 

Attorney for Henry Morgentliau, Jr., 
and William A. Julian 


124 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the District of Columbia, hereby certify the fore¬ 
going pages numbered from 1 to 123, both inclusive, to be a 
true and correct transcript of the record according to direc¬ 
tions of counsel herein filed, copies of which are made part 


96 


CHABLES J. HARRAH, ET AL. VS. 


of this transcript, in cause No. 57362 in Equity, wherein 
Daniel Dunning is Plaintiff and Charles J. Harrah, et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of June, 1936. 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS B COFLIN, 

(Seal) Assistant Clerk. 

125 In the Supreme Court of the District of Columbia 

Equity No. 57,362 
Daniel Dunning, Plaintiff , 
vs. 

Charles J. Harrah, et al., Defendants . 

Filed May 20, 1936 
Statement of Evidence 

Be it remembered that on the 8th day of January, 1936, 
the above entitled cause in which Daniel Dunning was the 
plaintiff and Charles J. Harrah, Frank J. Kelly and the 
Washington Properties, Inc., and the Receivers for the 
Wardman Real Estate Properties, Inc., were defendants, 
came on for trial before Mr. Justice Bailey, William E. 
Leahy appearing on behalf of the plaintiff, Frederick Stohl- 
man and George A. Cassidy, Jr., appearing for the defen¬ 
dant Charles J. Harrah, and William C. Sullivan and A. M. 
Hood appearing on behalf of Frank J. Kelly and Mark P. 
Friedlander appearing for Washington Properties, Inc., 
and Wardman Real Estate Properties, Inc. 

Thereupon, Mr. Leahy presented a motion for continu¬ 
ance on behalf of the plaintiff which appears in the tran¬ 
script of record, was referred by the trial Justice to the 
motions Justice, and was by him over-ruled, to which rul¬ 
ing the plaintiff then and there noted an exception which 
was by the Court allowed and duly entered upon its min¬ 
utes. 
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Thereupon, Mr. Leahy stated to the trial Justice that he 
had no testimony to offer and requested that he be excused 
from further attendance, and his request was granted by 
the Court. 

Mr. William C. Sullivan on behalf of the intervenor and 
defendant Frank J. Kelly stated that said Kelly under the 
circumstances would have to assume the burden of proving 
the case. 

Thereupon, to maintain the issues upon his part joined, 
Frank J. Kelly, being on oath duly sworn, testified 
126 in substance as follows: That he is a member of the 
Bar of the District of Columbia and has known the 
plaintiff, Daniel Dunning, for approximately six years and 
the defendant, Charles J. Harrah, for at least five years. 
From 1930 to 1934, Dunning had an association or office 
connection with Kelly. On March 31, Harrah and Dunning 
were in Kelly’s office, and a certain paper writing in Kelly’s 
handwriting was signed by Dunning and Harrah in Kelly’s 
presence. The said paper writing was offered in evidence 
as Kelly’s Exhibit No. 1, and is set out in the transcript of 
record as Exhibit A to Kelly’s intervening petition. 

Kelly further stated that on that occasion there was a 
discussion which lasted the better part of an hour, there 
had been a prior agreement of five (5) per cent between 
Dunning and Harrah, Kelly had discussed it with Harrah 
and arranged what the contingent fee was to be, and had 
brought the parties together. On March 31,1931, there was 
a long discussion between Kelly, Harrah and Dunning in 
reference to this new agreement. It was agreed that a new 
agreement was to be entered into increasing the percentage 
to eight (8) per cent provided Five Thousand ($5,000.00) 
Dollars was raised within ten (10) days. That in consid¬ 
eration of Kelly procuring said Five Thousand ($5,000.00) 
Dollar loan for Harrah and assisting Dunning in the prose¬ 
cution of those cases three (3) of the eight(8) per cent was 
to be paid him; that that definite amount was discussed in 
the presence of Mr. Harrah, Mr. Dunning and witness; that 
there was some reluctance on the part of Harrah at one 
time in the discussion but Dunning stated that Harrah was 
only paying three (3) per cent more than the five (5) per 
cent and Kelly would assist in the prosecution of those 
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cases and also would procure Five Thousand ($5,000.00) 
Dollars. That the agreement, Kelly’s Exhibit No. 1, was 
immediately thereafter drawn up by Kelly, executed by 
Dunning and Harrah and witnessed by Kelly. 

Counsel for Harrah thereupon stated that at the 

127 time of the making of said agreement Exhibit No. 1 
there was Two Hundred and Fourteen Thousand 

Dollars ($214,000.00) in the Treasury Department, and it 
was stipulated that the cases enumerated in the agreement 
were settled in the aggregate for Forty-three Thousand 
Dollars ($43,000.00). 

Thereupon, the following occurred: 

By Mr. Sullivan: 

Q. I invite your attention to paragraph 23 of that bill 
and ask you if vou had anvthing to do with that matter? 
A. I did. 

Q. What connection did you have with it? A. That was 

the Frederick A. Morris, of Havana. $17,500 was involved 

in it—a deficiency judgment. My participation in that case 

was discussions with Mr. Harrah, Mr. Dunning and Mr. 

Elwood P. Morey, who was one of counsel for Morris, and 

his associate, who I think was Mr. Behrens. 

Q. Rudolph Behrens? A. Mr. Behrens. Most of my 

conferences in the Morris case were with Mr. Elwood P. 

Morev. 

* 

Q. You will observe Mr. Dunning in his bill asks for a 
fee of $3,000 in that case. A. Yes, sir. 

Q. Are you in position from your knowledge of that case 
to give the Court an opinion as to the fair, reasonable value 
of the services rendered— 

Mr. Stohlman: If Your Honor please— 

Mr. Sullivan: Let me finish the question please. 

By Mr. Sullivan: 

Q. Are you in position from your knowledge of that case 
to give the Court an opinion as to the fair, reasonable value 
of the services rendered by you and Mr. Dunning 

128 in that case? 

Mr. Stohlman: If Your Honor please, I object to 
the question. Your Honor’s ruling a few moments ago 
was to the effect Mr. Kelly would not be allowed to amend 
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his intervening petition. His intervening petition covers 
his alleged 3 per cent under this agreement which is intro¬ 
duced in evidence. There is nothing in the intervening pe¬ 
tition about the Morris case. 

Mr. Sullivan: Whatever ruling Your Honor may finally 
make with respect to Mr. Kelly’s right to participate in 
that particular item, it is still true that is part of the Dun¬ 
ning claim, and we are free to prove anything we can in 
support of Mr. Dunning’s claim in order to get payment 
for our claims. They are going to prove credits and will 
claim other credits which, if they are successful, will re¬ 
duce the amount under the contract. 

The Court: I think this evidence is inadmissible. I will 
sustain the objection. 

Mr. Sullivan: And give me an exception? 

The Court: Whether it will be proper in rebuttal or not 
I am not at present ruling. 

And thereupon the defendant Kelly noted an exception 
to the ruling of the Court, which was by the Court allowed 
and duly entered upon its minutes. 

Kelly was shown a copy of Exhibit “B” to Kelly’s inter¬ 
vening petition as set out in the transcript of record, and 
was asked to explain to the court what those items repre¬ 
sented. Objection was made thereto. The court ruled that 
it would admit any agreement between the defendant and 
Mr. Kelly and Mr. Dunning. Counsel for Kelly stated that 
these were items outside of the fee service items of indebt¬ 
edness by Dunning to Kelly. The court ruled it would ad¬ 
mit it at that time just as a claim against Dunning not in 
volving the defendant Harrah. Kelly proceeded with an 
explanation of each of the items contained in Exhibit 4 ‘ B ”. 

Counsel for the defendant Harrah objected to this 
129 testimony and the court stated it was admitted only 
as between Dunning and Kelly. Evidence was of¬ 
fered by Kelly to prove the entire indebtedness of Fourteen 
Hundred Eight Dollars and Fifty-eight Cents ($1408.58), 
as set out in said Exhibit “B”. Kelly further stated that 
he had received from Dunning on account of the Dunning- 
Harrah eight (8) per cent agreement the sum of Eight 
Hundred Ninety-six Dollars and Fifty-five Cents ($896.55). 

On cross-examination Kelly testified as follows: That he 
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drew the agreement Exhibit No. 1 which was in his own 
handwriting. 

Kelly was thereupon recalled, and further said that if 
there was any abrogation or attempted abrogation of the 8 
per cent agreement Exhibit No. 1, as set out in the amended 
bill he never consented to and was never notified of the 
same, and he knew nothing of it and knew nothing of the 
making of the assignment, Exhibit A to the amended bill 
(which is set out in the transcript of record) until long 
afterwards. 

And thereupon the defendant Kelly rested. 

And thereupon, to maintain the issues upon his part 
joined Charles J. Harrah, one of the defendants in the 
above entitled cause, being on oath duly sworn, testified in 
substance as follows: that he is the defendant and has known 
Daniel Dunning for about eight years; that he made Dun¬ 
ning’s acquaintance in Havana, Cuba, and that Dunning 
lived in Harrah’s home in Cuba for about four months; 
that Dunning later, from 1930 to 1934 or 1935, represented 
him in various cases; that he entered into a fee agreement 
dated March 31, 1931 (Kelly’s Exhibit 1) with Dunning to 
represent him in certain cases on a contingent basis, said 
cases being those as set forth in the agreement at which 
time Dunning was representing him; that Dunning repre¬ 
sented Harrah in all these cases to their completion, with 
the exception of the Diago case. That witness paid Dunning 
Eighty-five hundred sixty-eight dollars and eighty cents 
($8568.80), as is set forth in Harrah’s answer. That Dun¬ 
ning delayed the Diago case on many occasions, wit- 
130 ness kept insisting that he wanted the ease tried and 
gotten out of the way, finally Dunning told Harrah 
that he could not carry on the case and suggested that 
Dunning would get a competent attorney to represent wit¬ 
ness, he introduced witness to Capt. Albert H. Conner who 
came to terms as to fees and the agreement and Conner 
defended the case in entire accord with Dunning and pro¬ 
tected himself by drawing or having drawn a document to 
cover his part in the case, that he was not unethical in tak¬ 
ing the case, and Conner had Dunning agree and sign to 
that effect, Harrah paid Conner a fee of Five thousand Dol¬ 
lars ($5,000.00). 
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That on or about March 11,1932 Harrah signed the orig¬ 
inal of the assignment, a copy of which is annexed to the 
amended bill marked Exhibit “A”, and appears in the 
transcript of record. 

That there was introduced into evidence a memorandum 
dated March 12, 1932, signed by Dunning and Harrah and 
witnessed by Marvin Farrington of this Bar, (defendant’s 
Exhibit “A”). Said memorandum is as follows: 

March 12, 1932 

‘ ‘ Charles J. Harrah has delivered to me this day an as¬ 
signment for Seventeen Thousand Five hundred dollars of 
fund as in the U. S. Treasury to his credit. 

I am to account to Harrah for this money as and if re¬ 
ceived. 

(s) Daniel Dunning 

(D.D.) 

Witness: 

Marvin Farrington. ’ ’ 

The witness Harrah further stated, “I was advised by Mr. 
Dunning, who was acting as my attorney at that time, that 
in view of the harrassing that I was receiving by various 
nuisance suits that were being filed against this fund of 
mine and without proper injunction or bonds being nec¬ 
essary, he advised me to make an assignment to him 
131 to protect myself and take a counter receipt from 
him which I did in this case of $17,500., so as to have 
sufficient funds to protect myself for my own expenses and 
necessities.” The witness was then asked by counsel: 

Mr. Stohlman: was this assignment of $17,500.00 in pay¬ 
ment of any services or any fees? An objection was made 
by attorney for Kelly on the ground that the question is 
along the line of a direct contradiction of the terms of the 
assignment, which objection was sustained. Thereupon 
Mr. Stohlman addressed the Court: “If your Honor 
please, on this point, it must be remembered that the rela¬ 
tion here is that of an attorney and client. This assignment 
was, as Mr. Harrah just stated, prepared by Mr. Dunning 
and it was signed by Mr. Harrah at the request and sugges¬ 
tion and upon the advice of his counsel. And Mr. Harrah 
has stated the reasons that were advanced by Mr. Dunning. 
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Bearing in mind this relation, we are entitled to show this. 
Those were confidential relations.” The Court said: 

“But he has set forth what was said and done at the 
time. The assignment states it was for a certain purpose 
or, rather, in complete and full settlement. You are not 
attempting to show now anything that occurred at the time 
but are attempting to show, apparently, what the witness 
had in mind. 

I will sustain the objection. You may take an excep¬ 
tion.” 

The Witness stated that the memorandum of March 12, 
1932 was delivered to him by Mr. Dunning immediately 
upon the execution of the assignment by Harrah which was 
witnessed by Mr. Farrington, who was present at that time 
and heard the whole proceedings in the office of Dunning. 
The memorandum “was to show that if Dunning collected 
the amount of money he should render an accounting to 
me.” The witness stated that Five Thousand ($5,000.00) 
Dollars was paid from the fund in the United States Trea¬ 
sury to him under this assignment that is, Five Thou- 
132 sand ($5,000.00) Dollars was paid to Conner or to 
Dunning under that assignment and Dunning paid 
it to Conner. 

By Mr. Sullivan: 

Q. Bv “under that assignment” vou mean the monev 
was retained by virtue of that assignment! A. By virtue 
of the assignment $5,000 was paid to Mr. Dunning. 

Q. I don’t want any technicalities as to the expression 
“under the assignment”. 

The Witness: Then he just distributed certain amounts. 
$1500 of it was given to me and $2000 was given to Captain 
Conner, and I think Mr. Dunning took $500 of it himself 

A letter dated April 7, 1934 of Daniel Dunning addressed 
to A. H. Conner, approved by C. J. Harrah was offered in 
evidence as defendant Harrah’s Exhibit “B” and is as 
follows: 
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“April 7,1934 

“A. H. Conner, Esq. 

702 Southern Bldg. 

Washington, D. C. 

“My dear Capt. Conner: 

“In making disposition of the funds turned over to you 
as Trustee the following disbursements shall be made. 

“To Edgar W. McCormack, under the terms and condi¬ 
tions of the settlement agreement, $1500.00. 

“To Daniel Dunning to be applied on expenses incurred 
and paid by him on account of Harrah $500.00. 

“To Charles J. Harrah for expenses heretofore incurred 
by Harrah $1,000.00. 

“$2,000.00 to be retained by you as part payment of your 
contract in the Diago case and to be used for expenses of 
yourself and Harrah to Cuba and return and the expenses 
of the trial in the Diago case. 

“Very truly yours, 

133 (signed) “Daniel Dunning. 

Approved 

(Signed) C. J. Harrah.” 

The $5,000.00 total of the items mentioned in the fore¬ 
going letter is the same $5,000.00 obtained from the Trea¬ 
sury by virtue of the assignment. 

The Court’s attention was invited to paragraph 9 of the 
original bill filed in this cause and sworn to by Mr. Dun¬ 
ning, which paragraph is as follows: 

“9. Shortly thereafter, and in February, 1932 plain¬ 
tiff arranged a compromise of the Gahan claim and also 
settled and compromised three suits and actions, all of 
which will be particularly described hereinafter, as a result 
of such settlements the defendant received upwards of Six¬ 
teen Thousand Dollars, paying this plaintiff a greater per¬ 
centage of the recovery and executed and delivered to plain¬ 
tiff an assignment of Seventeen Thousand Five Hundred 
Dollars of the funds held by the United States for the pur¬ 
poses therein named and to insure plaintiff of funds for 
the conduct of the Diago case involving approximately 
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Eighty Thousand Dollars. Plaintiff agreed to account for 
the funds so assigned.’’ 

Witness Harrah denied that he agreed at any time to pay 
Mr. Kelly three-eights of any sum. 

C ross-examination 

On cross-examination Harrah testified as follows: That 
he signed Kelly’s Exhibit No. 1, the eight (8) per cent 
agreement between himself and Dunning, and his recollec¬ 
tion was that it w’as in Mr. Dunning’s office. He would not 
try to recollect how long he was at this conference, it may 
have been an hour or it may have been two hours. Prior to 
this agreement his arrangement of fees with Mr. 
134 Dunning was five (5) per cent; that the discussion 
preceded the eight (8) per cent agreement. As a 
result Harrah agreed to give Dunning an additional three 
(3) per cent if he would acquire Five Thousand ($5,000.00) 
Dollars for him. 

Thereupon, the following transpired: 

Q. Wasn’t it said and agreed upon between you on that 
occasion or on some occasion prior to it, as a result of 
which this agreement w^as drawn, that Mr. Kelly would 
work on these cases and that he would get the additional 
three per cent? A. Mr. Dunning— 

Q. Yes, or no. 

Mr. Stohlman: I don’t think he can answer it yes or no. 

The Court: I don’t see why he can’t. 

Mr. Stohlman: Because it is double-barreled. 

Mr. Sullivan: Will you read the question, please? 

The Witness: I think I can answer it satisfactorily. 

(The following was then read by the Reporter.) 

“Q. Wasn’t it said and agreed upon between you on that 
occasion or on some occasion prior to it, as a result of 
which this agreement was drawn, that Mr. Kelly would 
work on these cases and that he would get the additional 3 
per cent?” 

The Witness: I can not answer it yes or no. 

Bv Mr. Sullivan: 

* 

Q. You cannot answer it yes or no? A. No, sir. 

Q. You cannot deny that that is what happened? A. I 
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cannot affirm or deny it because I would involve myself if 
I did. 

Q. That is all right. You can neither affirm nor deny it. 
You say that Mr. Dunning did not represent you in the 
Diago Case! A. How is that? 

135 Q. You say Mr. Dunning did not represent you in 
the Diago case? A. Mr. Kelly? 

Q. Mr. Dunning. A. No; he did not. 

Q. He did not? A. No, sir. 

Q. Didn’t you say in your direct examination that you 
had been after him and after him to bring that case to trial 
and he finally suggested that Captain Conner come in in 
his place? A. Yes, sir: 

Q. Then he had done a lot of work on that case ? A. No; 
he had not. 

Q. Who were the attorneys representing Diago? A. At 
what time? 

Q. At any time and at all times. A. Prior to the time 
that Captain Conner come in a party by the name of Mc¬ 
Govern. 

Q. Did not Mr. Dunning have conferences with Mr. Mc¬ 
Govern about the case? A. Yes, he did. He spoke to Mr. 
McGovern about it. 

Q. And he had prepared the pleadings in the case? A. 
No, sir. 

Q. And he worked on the case? A. No; there were no 
pleadings. There was nothing but conferences. 

Q. There had to be pleadings? A. But there wasn’t any 
case except for conferences. 

Q. Had not suit been brought? A. No; no suit had been 
brought. Well, yes. Now, wait a minute. I want to recol¬ 
lect. No suit was filed. Well, now wait a minute. 

136 There was a case of some kind or proceedings filed. 
Now, let me see about it. There was an agreement 

drawn up depositing the monies that they claimed. They 
filed a petition to the State Department. That was how 
the original thing came up. 

Q. Is this your signature, Mr. Harrah, (indicating)? 
A. Yes, sir. 

Q. Is this (indicating) also your signature? A. Yes, sir. 
Q. Do you see what is written above the second space 
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there—“I, Charles J. Harrah, being first duly sworn, do 
depose and say that I have read the aforegoing answer by 
me subscribed and know the contents thereof”. A. Wait 
a minute. 

Q. Just a minute, please. A. You asked me if I recog¬ 
nized my signature. But pertaining to what? A. That the 
claims and things therein set forth are true. Those sig¬ 
natures are annexed, are they not, to this answer to the 
amended bill in this case, which I now show you, and in 
paragraph 9 of which you stated, did you not, that answer¬ 
ing paragraph 9 the defendant admits there was a suit filed 
for $70,000 in this Honorable Court, but defendant states 
that the plaintiff (this is, Dunning) was unable to proceed 
with the defense in this case and requested this defendant 
to employ another counsel and recommended Conner, and so 
on? A. Well, they had filed a case in the State Department. 

Q. You swore to that statement? A. Yes; that is right. 

Q. And you still say Mr. Dunning did not draw any plead¬ 
ings, didn’t have anything to do with preparing the case 
or didn’t do any work on it? A. In the defense of the case. 

Mr. Sullivan: Will you read the question, please? 
137 (The question was then read by the Reporter.) 
The Witness: The pleadings in the Diago case— 

Bv Mr. Sullivan: 

* 

Q. He did not do any work on the case? 

Mr. Stohlman: This is a layman. 

Mr. Sullivan: He cannot ask me questions. 

The Court: There is no reason in the world that I can see 
why the witness cannot answer the question. 

The Witness: Your Honor, there were so many proceed¬ 
ings brought. 

The Court: You either know or don’t know. 

The Witness: The trial in this case was conducted by Cap¬ 
tain Conner. 

The Court: Now, just a minute. Listen to the question 
and answer it. 

Please read the question? 

(The following was then read by the Reporter.) 

“Q. And you still say Mr. Dunning did not require any 
pleadings, didn’t have anything to do with preparing the 
case or didn’t do any work on it?” 

The Witness: That is so indefinite— 44 on it”. 
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Mr. Sullivan: On the case. 

The Court: On the case, of course. 

The Witness: On what part of the case ? 

By Mr. Sullivan: 

Q. Any part of it. A. Certainly in the beginning he could 
have, certainly. But in the actual trial of the case he did 
not. 

Q. What do you mean, or what did you mean in your di¬ 
rect examination when you said that Conner defended the 

Diago case in entire accord with Dunning ? A. I mean 
138 that when the trial of the case was to come up Mr. 

Dunning claimed that he was a sick man and that he 
could not continue with the case and that he could not try 
the case, and he asked me if I would release him from it. 
And I said, certainly. And it was by mutual accord and 
agreement that he retired from the case.” 

That Mr. Dunning prepared the papers whereby Diago 
and witness agreed to the removal of certain money from 
the United States Treasury and deposited it in the Ameri¬ 
can Security & Trust Company subject to settlement of the 
Diago suit. That the amount paid by Harrah to Dunning 
under the eight (8) per cent agreement was $7,908.80 and 
not $8,568.80 for the latter amount included $660. paid Dun¬ 
ning for expenses. 

Redirect-examination 

On redirect examination Harrah testified as follows: 
That he did not deny Mr. Dunning represented him up to 
the time of the trial of the Diago case. 

A. H. Conner, being duly sworn on oath as a witness, for 
defendant Harrah testified as follows: 

That he is a member of the Bar of the District of Colum¬ 
bia, has known Harrah since 1934, having met him at Mr. 
Dunning’s office in connection with the Diago case; that he 
has known Daniel Dunning for approximately twenty years. 
Dunning telephoned him and discussed the situation in re¬ 
gard to the Diago case and as a result of which he went to 
Dunning’s office and met him and talked with him some more 
about it; that the case at that time was at issue and that Mr. 
Dunning and his son, John, were the attorneys of record 
for Harrah; that the case was ready for trial so far as 
pleadings were concerned, it was at issue and had been 
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noticed for trial and was set. Mr. Dunning asked witness 
if he would be interested in taking the case off of his hands 
because he was ill and would not be able to try it as 

139 it would involve several days at court and some pre¬ 
liminary work in connection with the witnesses, etc. 

Up to that time the witness had never heard of the case or 
of Harrah. Told Dunning of course he w'ould be interested. 
The witness was asked what fee he received for his services. 
Witness stated he made his arrangements direct with Har¬ 
rah after Dunning withdrew from the case. He did not 
make any arrangements with Mr. Dunning. Witness was 
asked: “Did Mr. Dunning share in that fee?” Attorney 
for Kelly asked, “How is that material?” The Court: 
“He said the arrangements were not made with Mr. Dun¬ 
ning and that his arrangements were made with Mr. Har¬ 
rah. Objection sustained.” Attorney for Harrah stated as 
follows: “If Your Honor please, it makes quite a differ¬ 
ence in this case for this reason, in this case we have an 
agreement relied upon whereby Mr. Dunning agreed to de¬ 
fend these cases, one of which was the Diago case, and his 
commission was to be on this eight (8) per cent basis, or 
rather his fee on an eight (8) per cent basis. He was un¬ 
able to perform that contract, so he states, and he called 
in a member of the Bar and introduced the client to him; 
that was because of his health. By reason of Mr. Dunning’s 
failure to go on with that case Mr. Harrah was put to addi¬ 
tional expense.’’ The Court: “If the agreement had been 
made through arrangements with Mr. Dunning it would be 
competent, or if the division of the fee had been arranged 
through any arrangements with Mr. Harrah it would be 
competent, but I understand the witness testified he made 
no arrangements with Mr. Dunning but his arrangements 
were purely with Mr. Harrah. If the division of the fee ar¬ 
rangement was made without any arrangement with Mr. 
Harrah, I do not see how it is competent.” Mr. Stohlman: 
“Suppose there was a division of the fee and it reached 
Mr. Dunning’s pocket?” The Court: “I will sustain the 
objection unless you can show there was an arrangement 
with Mr. Harrah.” 

The defendant Harrah noted an exception to the 

140 ruling of the Court, which was by the Court allowed 
and duly entered upon its minutes. 
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Thereupon, the following transpired: 

The Witness: If the Court please, I do not want to leave 
the impression— 

Mr. Sullivan: There is no question pending. 

The Court: Let me hear what the witness wants to say. 

Witness stated that his arrangement was made entirely 
with Harrah. He does not wish to leave the impression that 
he did not have an arrangement with Dunning as to a divi¬ 
sion of the fee he would receive from Harrah. Harrah 
knew about that but had nothing to do with that part of the 
arrangement. The Court: “I think he may testify to that, 
subject to the objection and I will rule upon it later”. Mr. 
Sullivan: “I think it should appear that Mr. Kelly knew 
about it before it can come in”. The Court: “I do not see 
how that would have anything to do with it”. The Court: 
44 He may testify ”. 

The defendant Kelly noted an exception to the ruling of 
the Court, which was by the Court allowed and duly entered 
upon its minutes. 

Thereupon, the following transpired: 

Witness: 4 ‘What happened, exactly, was this, if I might 
tell the whole story, since we have gotten into this mis¬ 
understanding about it ’ \ Witness met Dunning in his office 
and Dunning told him of the Diago case and the condition 
of his health. Witness stated that he would be glad to meet 
Harrah but witness wanted to make his own arrangements 
with Harrah and wanted Dunning to drop out and wanted it 
to be witness ’ case. If the witness made arrangements with 
Harrah he would consider Dunning the same as any for¬ 
warding attorney. “I talked with Harrah without Dun¬ 
ning being present and reached an agreement in reference 
to the fee which we both signed. I told Harrah at 
141 that time or very shortly thereafter that the case was 
being taken from Mr. Dunning who was being treated 
as a forwarding attorney. I told Harrah what I was to pay 
Dunning. But that was something Harrah had nothing to 
do with”. Witness proceeded with the case, tried it, won 
it, was paid for his services and paid Dunning his share. 

Witness was asked: 4 4 How much was it ? ” 

The defendant Kelly objected on the ground that it now 
appears the statement was made to Harrah 4 4 then or at a 
later time, that he was treating Dunning as a forwarding 
attorney.” 
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The Court said: “It seems to me now that it is competent. 
I will over-rule the objection”. Kelly thereupon noted an 
exception to the ruling of the Court, which was by the Court 
allowed and duly entered upon its minutes. 

Witness stated that he paid one-third of the Five Thou¬ 
sand ($5,000.00) Dollars to Dunning. Witness further 
stated that he had received in accordance with the letter of 
April 7, 1934 from Mr. Dunning marked defendant Har¬ 
rah’s Exhibit “B” the Five Thousand ($5,000.00) Dol¬ 
lars mentioned therein; that the said amount was received 
from Mr. Dunning, “it was under the Seventeen Thousand, 
Five Hundred ($17,500.00) Dollar assignment”. Witness 
made disbursement in accordance with the said letter. 

Cross-Examination 

On cross-examination the witness testified as follows: 

When witness took over the Diago case, there was some 
statement of points and authorities in connection with a 
motion to dismiss, the pleadings had been prepared and the 
answer had been very properly prepared, and there was 
no necessity to make any amendments except pro forma 
amendments made at the time of the trial. It was neces¬ 
sary for witness to go to Havana and make a search through 
Harrah’s papers for that had not been done. It was also 
necessarv for witness to talk to what few witnesses there 

w 

there were. It was necessary for witnesses to go through 
a great many papers in Harrah’s possession in order to 
get the documents which related to the defense of 
142 the case, and there were many papers which might 
have a very important bearing on the case that 
Harrah probably would not recognize. 

And thereupon the following occurred: 

Q. How do you know that the $5000 paid to you on the 
letter of April 7th, 1934, came out of the $17,500 assign¬ 
ment? A. Well, it was discussed at the time between Mr. 
Dunning and Mr. Harrah and myself. I don’t know 
whether when all three of us were present, but I discussed 
several times with Mr. Dunning where the money was 
coming from to prepare for the defense of the Diago case. 
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Redirect Examination 

On redirect examination witness testified as follows: 

That Dunning had stated to witness in reply to ques¬ 
tions asked Dunning as to where the money was coming 
from to prepare for the defense of the Diago case, that he 
had an assignment from Harrah on file in the State De¬ 
partment for Seventeen Thousand, Five Hundred ($17,- 
500.00) Dollars and that if he could get the McCormack 
case dismissed or settled that it would release enough 
money so that he could get some money out of this assign¬ 
ment which was in his name in the Treasury and that he 
could deliver that money over to witness or to Harrah and 
that could be used for the defense of the Diago case, that 
procedure was followed and that is how witness happened 
to act as trustee in the settlement of the McCormack case. 
Witness had nothing to do in reaching the amount of the 
settlement. The McCormack case, as witness recalled was 
for Thirty-Five Thousand ($35,000.00) Dollars and some¬ 
thing. The Treasury was holding the money, there being 
some sort of a lien on the moneys in the Treasury to that 
extent. If the McCormack case could be gotten out of the 
way and dismissed it would cut down the weight of the 
lien enough so that it would leave the Seventeen Thousand 
Five Hundred ($17,500.00) Dollars assignment in 
143 shape to draw the money against. 

And thereupon the following occurred: 

Q. Was there any further conversation with reference to 
this assignment? A. Yes, sir. We talked about it a num¬ 
ber of times. 

Q. Who? You and Dunning? A. Yes, sir. 

Q. Did he ever tell you about to whom it belonged? A. Yes, 
sir. 

Q. What did he say? 

Mr. Sullivan: What belonged to whom? 

Mr. Stohlman: To whom this money under the assign¬ 
ment belonged. 

Kelly objected, his objection was over-ruled, and he noted 
an exception to the ruling of the Court, which was by the 
Court allowed and duly entered upon its minutes. 

Witness answered that he asked Dunning about it and 
said something like witness did not want to interfere with 
the fees or anything Dunning had coming and that Dunning 
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said, “Well this assignment is not all mine.” He did not 
say how much of it was his. He said he could get the 
money on that assignment out of the Treasury and turn 
over enough to witness to prepare the defense of the Diago 
case. 

Recross-Examination 

On recross-examination witness stated that he knows 
Kelly and has known him for about ten years; that he does 
not recall having any talk with Kelly about the witness 
going into the Diago case, does not think he did so, nor 
did he recall Kelly being present at any time he talked 
about his contract arrangements with Dunning or Harrah. 

And thereupon the following occurred: 

Q. You have no knowledge that he knew anything 
144 about your going into the case? A. I think he knew 
it. 

Q. I asked for knowledge. A. I think I told him later, 
yes. 

Q. After it was tried? A. I don’t recall ever telling him, 
but I knew he knew it. 

Q. How did you know. A. We have talked since. 

Q. After the case was tried? A. I think it was before 
the case was tried. 

Q. How long before the case was tried? A. I don’t re¬ 
call. 

Q. Did you discuss the terms or any reason why he did 
not go on and handle it? A. No, sir; I did not discuss 
terms or my relations and connection with it. 

Marvin Farrington, witness for defendant Harrah, being 
first duly sworn on oath, testified as follows: 

That he is a member of the Bar of the District of Colum¬ 
bia and has been for some years; that he has known Mr. 
Harrah since the latter days of February, 1932 and repre¬ 
sented him in the Timothy T. Ansberrv case; that his re¬ 
lationship began in the early days of March, 1932. He 
identified his signature to a photostatic copy of the assign¬ 
ment referred to, a copy of which is Exhibit “A” to the 
amended bill; that he was present at the time Harrah and 
Dunning discussed the assignment, from the inception of 
the talk concerning same. 

And thereupon the following occurred: 
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Q. What was said? A. Mr. Harrah had come to me— 

Q. The question was: what was said? A. Mr. Sullivan: 
I want him to answer the question. 

The Court: Answer what was the substance of 

145 what was said. 

The Witness: The substance was that Mr. Dun¬ 
ning proposed that an assignment be given to me of a sum 
of money to protect Mr. Harrah from numerous claims 
which were unmeritorious. And if I could relate the cir¬ 
cumstances surrounding it I could explain what gave rise 
to it. 

The Court: The question was: What was said in sub¬ 
stance at the time? 

The Witness: I told Mr. Dunning that I thought it would 
be better that he have the assignment; and the assignment 
was actually written by Mr. Dunning but typed in my office 
because Mr. Dunning was without stenographic service. 

Bv Mr. Sullivan: 

Q. Was Mr. Harrah present, if you know? A. Yes, sir. 

Witness then identified his signature to Harrah’s Ex¬ 
hibit A., memorandum accompanying the assignment. Wit¬ 
ness was present when Dunning and Harrah discussed this 
memorandum which was given the same day that the as¬ 
signment was executed; that the assignment bearing date 
of March 11, 1932, and the paper memorandum bearing 
date of March 12, 1932 were executed and delivered at the 
same time. Harrah asked Dunning if he should not have 
a receipt because the assignment was not an assignment 
absolute, that it was an assignment to Dunning that was 
to become effective if, when and as the Ansberry case 
might be determined as well as the Beck case and the en¬ 
tire drafting of it was left to Dunning and typed by wit¬ 
ness. 

Cross-Examination 

On cross examination the witness testified as follows: 

In reply to the question if he was attorney for Harrah 
at the very time the assignment was made, the witness 
answered ves-no-yes, he would have to say yes because it 
was so close, that he had met Harrah just a few days be¬ 
fore the assignment because he had gone to Dun- 

146 ning’s office when learning he was representing Har¬ 
rah in numerous cases and sought to have Harrah 
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return to Dunning at which time Dunning stated that “you 
represent Harrah in this case and we will have the assign¬ 
ment prepared in my name”. 

Thereupon, the defendant Harrah rested. 

Thereupon Mr. Sullivan announced that he was going 
to ask Mr. Kelly to take the stand and renew the question 
which the Court said might be more appropriate in re¬ 
buttal in connection with the Morris case. 

Rebuttal 

The Court: I will hear the witness subject to the objec¬ 
tion. Kelly was thereupon recalled as a witness in his 
own behalf and on direct examination stated: 

That he had something to do with the Morris case re¬ 
ferred to in paragraph 23 of the amended bill; that he 
could not state to what extent Dunning had to do with the 
matter; he knew that Dunning was working on and had 
conferences in reference to the Morris case but could not 
say how many, or how long they were or anything definite, 
could only speak for his own part. Witness stated that he 
did not think his services were over Five Hundred ($500.00) 
Dollars in the Morris case—Five Hundred or Six Hundred 
Dollars. 

Cross-Examination 

On cross examination witness Kelly testified as follows: 

That he had many conferences with Elwood P. Morey 
and Mr. Behrens on the question of the settlement of the 
Morris case; that he had conferences with Harrah and 
Dunning; that he was attempting to settle the Morris case 
referred to in paragraph 23 of the amended bill; that wit¬ 
ness does not know whether he was the attorney of record 
in this court for Harrah in the Morris case. 

Redirect-Examination 

On redirect examination witness testified as follows: 

That his services were worth Five Hundred 
147 ($500.00) Dollars and the services of Dunning and 

himself Fifteen Hundred ($1500.00) Dollars. 

Recross-Examination 

Upon recross examination the witness testified that he 
did not settle the case and the case is still pending. 
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Beatrice Smith called in behalf of Frank J. Kelly, and 
having been duly sworn on oath, testified as follows: 

That she is secretary for Frank J. Kelly and has been 
for nearly seven years and was on March 31, 1931; that 
she was present when the contract, Kelly’s Exhibit No. 1, 
was signed by Mr. Harrah and Mr. Dunning and witnessed 
by Mr. Kelly; that these three men had been together about 
an hour or more before the signing of the contract; that she 
was in and out of the room, and once when she came into 
the room she heard Mr. Dunning say to Mr. Harrah, “You 
might as well sign it,” and Dunning further told him, “You 
don’t need to be a d— fool; but you might as well sign.” 
The witness did not understand anything about the commis¬ 
sion but Mr. Kelly was to get three (3) per cent as she un¬ 
derstood it; that she wasn’t present when anything was 
discussed about Kelly doing any work on the case; that it 
was Mr. Dunning who said Kelly was to get three (3) per 
cent and his remark was addressed to Kelly and Harrah. 

No cross examination. 

And thereupon Kelly rested. 

The defendant Charles J. Harrah was called in sur-re- 
buttal and he testified as follows: 

That he engaged Dunning to represent him in the Morris 
case that he did not engage Kelly to represent him in the 
Morris case, nor did Kelly do anything in connection with 
that case and that this case is still pending; that he did not 
employ Mr. Kelly to confer with anyone connected with the 
case nor did he employ him to have any conferences with 
Mr. Morey or Mr. Behrens or any other attorney for Mr. 
Morris. 

148 Cross-Examination 

Upon cross examination the witness Harrah testified as 
follows: 

That he did not see Mr. Kelly and have him see Mr. 
Morey before the Morris case was filed; that what hap¬ 
pened was that witness was in Mr. Kelly’s office one day and 
Kelly said he was a great friend of Mr. Morey and he 
would try to settle the Morris case if he possibly could, and 
before witness knew it Kelly had Mr. Morey on the tele¬ 
phone. Witness did not consent to any of it at all. 

Thereupon, the defendant Harrah rested. 
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Frank J. Kellv was then called to the stand in sur-sur- 
rebuttal in his own behalf and stated as follows: 

That Harrah came to his office finding fault with Dun¬ 
ning’s handling of the Morris case and asked if witness 
could effect a settlement with Mr. Morey. At Harrah’s re¬ 
quest, witness had several conferences with Mr. Morey in 
witness’ and in Morey’s office, that Harrah knew that 
Morey was in Kelly’s office on several occasions and it was 
at Harrah’s request and not witness’ suggestion. 

C ross-Examination 

On cross examination Kellv testified as follows: 

That witness does not recall whether Dunning, attorney 
of record in the Morris case, knew that Kelly was attempt¬ 
ing to make a settlement; that Kelly knew that Mr. Dunning 
was attorney of record for Harrah in the Morris case, wit¬ 
ness’ agreement with Dunning was to assist him in the 
different cases. 

Thereupon the following occurred: 

Q. Did you confer with either Mr. Dunning or his son 
before taking these steps which you said you took? A. Yes, 
sir. Mr. Dunning and I were in consultation on the Morris 
case on various occasions prior to this time. 

It was agreed between counsel that Mr. Kelly was not 
attorney of record for Mr. Harrah in the Morris case, 
Equity No. 54,424. 

Frank J. Kelly was again called to the stand in 
149 his own behalf and testified as follows: 

There was a sum of Eight Hundred Ninety-six Dol¬ 
lars and Fifty-five Cents ($896.55) paid to him as set forth 
in a memorandum in Dunning’s handwriting, dated July 
20, 1931, of which $48.00 are secretarial expenses of Dun¬ 
ning, which memorandum was thereupon offered in evidence 
in the words and figures following: 

July 20, 1931 

$30,485.00 Received by Harrah from U. S. 

2,438.80 8% fee paid by Harrah 
48.00 Expenses (a) 


2,390.80 Net fee 
896.55 net fee F.J.K. 
1,494.25 Yz net fee D.D. 
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(a) $8.00 rental typewriters 
3.00 9 ’ stand 

17.75 Services Steno. (Harrah paid $35.00 
9.00 Letter Kraft—Steno. services addl) 
9.00 Miss Meidenges ” ” 

1.25 Scratch pads 1 doz. $1.00 pencils .25. 


$48.00 

The Court stated that, “I am not ruling that it is com¬ 
petent against your client Mr. Stohlman.” Mr. Stohlman 
stated that he hadn’t any objection to the introduction of 
the memorandum in evidence in so far as Kelly and Dun¬ 
ning are concerned but that he objected to it if it had any¬ 
thing whatsoever to do in reference to Harrah. Mr. Sulli¬ 
van: We only claim in so far as Dunning is concerned. Wit¬ 
ness stated that to the best of his recollection Harrah had 
seen this memorandum in Kelly’s office shortly after the 
money was paid, that was the only payment made to him. 

Thereupon Kelly rested. 

The Court stated that it would be glad for Harrah to be 
recalled to explain a question asked him on his cross exam¬ 
ination which called for a yes or no answer. Mr. Harrah 
was recalled to the stand and the following question asked 
on cross examination was repeated. 

Question: Wasn’t it said and agreed upon between you 
on that occasion or on some occasion prior to it, as a result 
of which this agreement was drawn, that Mr. Kelly 

150 would work on these cases and that he would get the 
additional three (3) per cent? 

The witness thereupon answered as follows:‘‘The agree¬ 
ment I had for eight (8) per cent was with Dunning. I had 
no contract with Mr. Kelly. While I recognized Mr. Kelly 
had an interest of three (3) per cent, I do not wish to deny 
it in any way, but I would want to explain clearly and 
definitely that my contract was with Mr. Dunning and not 
with Mr. Kellv. For that reason I could not make an an- 
swer to the question without involving myself. I do not 
deny Mr. Kelly had a three (3) per cent interest, and 

151 I knew that. And my sole purpose was to always 
pay him.” 

Witness continued: “My contract was with Dunning and 
I had to pay Mr. Dunning and naturally I expected Kelly 
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would get his interest. ’ 9 That he did not at any time agree 
to pay Kelly direct under thh agreement; that there was 
a time when he paid a sum of Twenty-four Hundred Thirty 
Dollars and Thirty-eight Cents ($2430.38) to Dunning. 

Cross-Examination 

On cross examination Harrah testified as follows: 

That Harrah first learned that Kelly had a three (3) per 
cent interest when Kelly arranged with Riggs National 
Bank to lend Harrah Fifty-five Hundred ($5500.00) Dollars 
and that this was the loan under the agreement of March 
31, 1931. 

At the close of the case the defendant Harrah admitted 
the amount on deposit in the Treasury was Two Hundred 
and Fourteen Thousand ($214,000.00) Dollars; that the 
amount paid in settlement of the cases set forth in the 
agreement of March 31, 1931, was Forty-three Thousand 
($43,000.00) Dollars leaving a balance of One Hundred and 
Seventy-one Thousand ($171,000.00) Dollars upon which 
the eight (8) per cent fee was to be paid; that accordingly 
the fee was Thirteen Thousand, Six Hundred and Eighty 
($13,680.00) Dollars on account of which there had been 
paid Seven Thousand, Nine Hundred Eight Dollars and 
Eighty Cents ($7,908.80), leaving a balance due by Harrah 
to Dunning of Five Thousand, Seven Hundred Seventy-one 
Dollars and Twenty Cents ($5,771.20) had Dunning de¬ 
fended the Diago case as promised under the agreement; 
that since defendant Harrah was compelled to employ A. 
H. Conner to defend the Diago case and pay him Five Thou¬ 
sand ($5,000.00) Dollars said sum of Five Thousand 
($5,000.00) Dollars should be allowed defendant as a set¬ 
off and if this were not allowed then at least the sum of 
Sixteen Hundred Sixty-six Dollars and Sixty-Six 
152 Cents ($1666.66), being one-third (1/3) of the fee 
paid to A. H. Conner and which found its way to 
Dunning, should be allowed as a set-off. 

The defendant Harrah thereupon filed with the court the 
following memorandum: 

“Memorandum 

The following is a recapitulation of the amounts testified 
to in reference to the amount of fee due and owing to the 
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plaintiff, Daniel Dunning, under the eight (8) per cent 
agreement dated March 31, 1931 marked for purposes of 
identification as “ Kelly Exhibit No. 1:— 

Amount on deposit to credit of the defendant in 
the United States Treasury on March 31,1931 $214,000.00 
Sums paid out in settlement of the cases men¬ 
tioned in said agreement 43,000.00 

Balance $171,000.00 

8% of balance in Treasury $13,680.00 

Amount paid by defendant Harrah 
to plaintiff, Dunning 7,908.80 

Balance $5,771.20 

Fee paid by defendant, Harrah to A. 

H. Conner, Esq., for legal services 
rendered in the Diago-Blanco case, 
which case was included in the said 
agreement of March 31, 1931 and 
which case the plaintiff, Dunning, 
was unable to try 5,000.00 

Balance due from defendant, Har¬ 
rah, to plaintiff, Dunning $771.20 

Frank J. Kelly filed with the Court the following 

153 memorandum: 

“Memorandum 

The following recapitulation shows the amounts proved 
to be owing by Harrah to Dunning, and by Dunning (and 
by Harrah through Dunning) to Kelly. 

Owing by Harrah to Dunning 8% of $171,000 
balance under agreement of March 31, 1931.. $13,680.00 


Payments made by Harrah to Dunning. 7,908.80 

Balance owing exclusive of Morris fee. 5,771.20 

Morris fee if allowed. 500.00 

Total balance owing including Morris fee. $6*271.20 
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Owing by Dunning (and by Harrah through 


Dunning) to Kelly, 

3% of $171,000 . $5,130.00 

Miscellaneous items . 1,408.58 

Total amount exclusive of Morris fee. $6,538.58 

Amount paid . 896.55 

Balance owing exclusive of Morris fee. $5,642.03 

Morris fee if allowed. 500.00 

Total balance owing including Morris fee. $6,142.03 

Thereupon, both sides rested. 


And thereupon the Court made findings of fact and 
154 conclusions of law which appear in the transcript 
of record and to which the defendant Kelly filed ob¬ 
jections and exceptions which also appear in the transcript 
of record, which objections and exceptions the Court over¬ 
ruled, and to which ruling of the Court the defendant Kelly 
then and there noted an exception separately and severally 
as to each of his said objections and exceptions, which ex¬ 
ceptions were by the Court allowed and duly entered upon 
its minutes. 

And thereafter, the defendant Kelly filed a motion for 
leave to file a supplement and also filed a motion for leave 
to file a substitute supplement, both of which motions were 
by the Court overruled, and to each of which rulings of the 
Court upon the same the defendant Kelly then and there 
noted an exception, which was by the Court allowed and 
duly entered upon its minutes. 

And be it further remembered, that the foregoing com¬ 
prises the substance of all of the testimony in the case nec¬ 
essary to explain the issues and questions involved and the 
relations of the parties thereto, and all other proceedings 
in the trial or hearing and the presentation of the said is¬ 
sues and questions, and each and all of the exceptions stated 
in the foregoing statement of evidence was duly noted and 
allowed by the Court and entered upon its minutes at the 
times when the same were severally noted and taken, and 
the plaintiff and the defendants Harrah and Kelly then and 
there prayed the Court to sign this statement of evidence, 
and the same is accordingly signed and made a part of the 
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record in tins cause, now for then, this 20th day of May, 
A. D. 1936. 

JENNINGS BAILEY 

Justice . 

Approved: 

WILLIAM E. LEAHY 
Attorney for Plaintiff . 

FREDERICK STOHLMAN 
GEORGE A. CASSIDY, JR. 

Attorneys for Defendant Harr ah, 

WILLIAM C. SULLIVAN 
Attorney for Defendant Kelly. 

LESLIE C. GARNETT 
Attorney for Defendants Morgantheu , Jr. 
and Julian . 

Endorsement on cover: District of Columbia Supreme 
Court. No. 6761. Charles J. Harrah, Daniel Dunning, and 
Frank J. Kelly, Intervening Petitioner, Appellants, vs. 
Henry Morgenthau, Jr., Secretary of the Treasury of the 
United States of America et al. United States Court of 
Appeals for the District of Columbia. Filed Jun 27 1936. 
Moncure Burke, Clerk. 
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IN THE 


ZEJntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6761. 


Charles J. Harrah, Daniel Dunning, and Frank J. 
Kelly, Intervening Petitioner, Appellants, 

v. 

Henry Morgenthau, Jr., Secretary of the Treasury 
of the United States of America, and William 
A. Julian, Treasurer of the United States of 
America, Appellees . 


BRIEF FOR APPELLANT CHARLES J. HARRAH. 


STATEMENT OF THE CASE. 

This is a suit in equity, filed on July 2, 1934 by the 
appellant Daniel Dunning, in the Supreme Court of 
the District of Columbia against the defendant, appel¬ 
lant herein, Charles J. Harrah, and the Secretary of 
the Treasury of the United States and the Treasurer 
of the United States praying that the Secretary of the 
Treasury and the Treasurer of the United States be 
enjoined and restrained pende life from disbursing 
funds on deposit in the Treasury in trust for Charles 


2 


J. Harrah until further order of the court, that a re¬ 
ceiver be appointed to receive the said fund from the 
Treasury Department and to disburse the same under 
order of the court, and that the court decree imme¬ 
diate payment of the plaintiff’s claim for legal ser¬ 
vices rendered defendant together with costs from said 
fund on deposit in the Treasury of the United States. 

The Washington Properties, Inc., et al., judgment 
creditors of the plaintiff Dunning, were permitted to 
intervene, and made defendants. The appellant, Frank 
J. Kelly, having been permitted to intervene and made 
defendant, alleged that a certain percentage of the 
fund claimed by Dunning was due Kelly as an asso¬ 
ciate counsel of Dunning, and that there were certain 
other amounts due by Dunning to Kelly. He prayed 
for an accounting with Dunning and to enjoin the pay¬ 
ment of any part or portion of the fund on deposit in 
the Treasury in trust for Harrah that may be due 
Dunning, until the liens and claims of the intervening 
petitioner Kelly be paid. 

On October 29, 1934, the plaintiff Dunning filed an 
amended bill of complaint (R. 20). 

The various defendants filed answers to the amended 
bill. 

The defendant, Charles J. Harrah, in his answer to 
the amended bill of complaint prayed that the assign¬ 
ment, Exhibit A of the amended bill (R. 33), made by 
the defendant Harrah to the plaintiff in the sum of 
$17,500.00, be set aside and held for nought, that there 
be an accounting between plaintiff and defendant, and 
that if any sum be found due by the defendant to 
plaintiff there be set off against said sum the amount 
expended by the defendant for legal services in defend¬ 
ing the Diago-Blanco case. 
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The filing of this equity suit had the effect of en¬ 
joining the payment of any part of the sum of $43,- 
500.00 then to the credit of Harrah in the Treasury of 
the United States. 

Harrah on May 15,1935, moved to advance the cause 
for hearing which motion was concurred in by the in¬ 
tervening petitioner, Frank J. Kelly. This motion was 
denied. 

After the case was placed on the ready calendar for 
trial the plaintiff on November 26, 1935, filed a motion 
for a continuance of the hearing of the cause. On 
December 17, 1935, this motion was overruled by Mr, 
Justice Bailey then presiding in the Motions Court. 
On the morning of January 8, 1936, at the trial table 
Mr. Leahy, counsel for Dunning, presented a motion 
for continuance of the cause. The hearing was ad¬ 
journed and the matter immediately referred to the 
motions’ Justice, Mr. Justice Adkins, who overruled 
the motion. 

The court proceeded with the hearing of the case. 
The plaintiff through his attorney stated to the trial 
justice that he had no testimony to offer and requested 
to be excused from further attendance, which request 
was granted. 

Kelly, intervening defendant, assumed the burden of 
proving the case. 

The Court decreed Kelly has a lien for $4,233.45 with 
interest from June 20, 1934, upon the fund in the 
Treasury, and upon payment thereof shall satisfy and 
discharge all claims of the plaintiff against the defen¬ 
dant Harrah. That the prayers of the defendant Kelly 
with respect to other claims against plaintiff and of the 
Washington Properties, Inc., et al. with respect to the 
judgments held by them are denied; that the prayers 
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of the defendant Harrah that the assignment dated 
March 11, 1932, from him to Dunning be set aside and 
held for nought and that there be an accounting be¬ 
tween him and the plaintiff be denied (R. 83). 

STATEMENT OF FACTS. 

The defendant, Charles J. Harrah, met the plaintiff, 
Dunning, in Havana, Cuba some eight years before the 
trial of this cause. While Dunning was in Cuba he 
lived in Harrah’s home for about four months (R. 100). 
Prior to March 31, 1931, Harrah engaged Dunning to 
represent him in certain litigation under a fee agree¬ 
ment of 5 per cent of certain sums Harrah may receive. 

On March 31, 1931, after long discussion between 
Kellv, Harrah and Dunning in reference to a new 
agreement to supersede the then existing agreement 
of 5 per cent, it was agreed to increase the percentage 
to 8 per cent provided a $5,000.00 loan for Harrah was 
obtained within ten davs. An agreement dated March 
31, 1931 (R. 45), to that effect was drawn by Kelly in 
his hand writing (R. 100), signed by Harrah and Dun¬ 
ning and witnessed bv Kellv. The said agreement 

c* • * 

provided that Harrah was to pay Dunning the differ¬ 
ence between $214,000.00 and the aggregate amount 
paid in settlement or in satisfaction of judgments in 
the cases enumerated therein (R. 97 and R. 45). The 
sum of $214,000.00 was the amount in the Treasury on 
deposit to the credit of Harrah and the cases enum¬ 
erated were settled in the aggregate for $43,000.00 (R. 
98). The amount paid by Harrah to Dunnnig under 
the 8 per cent agreement to date was $7,908.80 (R. 107). 
Harrah admitted the amount due by him to Dunning 
to be $5,771.20 less a set-off of $5,000.00 paid by him to, 
A. H. Conner to defend the Diago-Blanco case, one of 
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the cases covered by the 8 per cent agreement, leaving 
a net balance due by Harrah to Dunning of $771.20 
(R. 118-119). 

Harrah agreed to give Dunning this additional 3 per 
cent if he would acquire $5,000.00 for him (R. 104). 
He recognized Kelly had an interest of 3 per cent, but 
his contract was with Dunning and not Kelly (R. 117- 
118). That Kelly had received from Dunning on ac¬ 
count of his fee $896.55 (R. 116). 

The Diago case, which was one mentioned in the 
agreement of March 31, 1931 (R. 45), was delayed 
from time to time by the said Dunning and when the 
defendant Harrah insisted that the case be tried and 
disposed of, Dunning told Harrah that he could not 
carry on the case (R. 100), because he was ill (R. 108), 
and suggested that Dunning retain Albert H. Conner, 
a member of the Bar, to represent him (R. 100). This 
was done and a fee of $5,000.00 paid to Conner by 
Harrah, of which one-third, $1,666.67, was paid by Con¬ 
ner to Dunning (R. 110). 

Kelly proved various other items of indebtedness 
due him by Dunning, which the Court ruled it would 
admit just as a claim against Dunning and not involv¬ 
ing Harrah (R. 99). The total of said items was 
$1,408.58. 

On March 11, 1932, at the request and suggestion of 
his counsel, Dunning, Harrah executed an assignment, 
marked Exhibit A of the amended bill of said plaintiff 
(R. 33), which purports to assign $17,500.00 of the fund 
on deposit in the Treasury of the United States to the 
said Dunning. At the time of the delivery of the said 
assignment by Harrah to Dunning, Harrah requested 
that some memorandum showing the purpose of the 
assignment be given him. Accordingly Dunning gave 
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to Harrah at the same time the latter delivered the 
assignment to Dunning a memorandum dated March 
12, 1932 (R. 101), signed by Dunning and Harrah and 
witnessed by Marvin Farrington, which memorandum 
states that ‘ ‘ Charles J. Harrah has delivered to me this 
day an assignment for $17,500.00 of the fund as in the 
United States Treasury to his credit. I am to account 
to Harrah for this money as and if received,” signed 
Daniel Dunning. This assignment was given to Dun¬ 
ning “ to insure plaintiff of funds for the conduct of the 
Diago case involving approximately $80,000.00, plain¬ 
tiff to account for the funds so assigned”, as is set 
forth in the original bill of complaint filed herein, para¬ 
graph nine (R. 3). Dunning, who was Harrah’s attor¬ 
ney, advised in view of the harassing that Harrah 
was receiving by various nuisance suits being filed 
against the fund to make an assignment to him, so that 
Harrah would have sufficient funds to protect himself 
(R. 101). The memorandum dated March 12, 1932, 
was to show that if Dunning collected the amount of 
money he should account to Harrah (R. 102). Far¬ 
rington, a member of the Bar, was present at the exe¬ 
cution of the assignment and memorandum and testi¬ 
fied that Dunning proposed that an assignment be 
given to him of a sum of money to protect Harrah from 
numerous claims that were unmeritorious (R. 113). 
Farrington objected to the assignment being made to 
him (R. 113) and Dunning stated “we will have the 
assignment prepared in my (Dunning) name” (R. 
114). The entire drafting of the assignment was by 
Dunning (R. 113). 

On or about April 7, 1934, there was received from 
the United States Treasury by Dunning $5,000.00 under 
said assignment. This amount was placed in the hands 
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of A. H. Conner by Dunning with instructions as set 
forth in a letter of Dunning to Conner dated April 7, 
1934 (R. 102-103). $1,500.00 of this amount was used 
to settle the McCormack case, $500.00 was paid to Dun¬ 
ning on account of expenses incurred and paid by him 
on account of Harrah and $1,000.00 was paid to Harrah 
and the remaining $2,000.00 was retained by Conner 
as part payment on account of the contract between 
Conner and Harrah in reference to the Diago case (R. 
103-110). 

Since the execution of the assignment on to-wit: 
March 12,1932, there were no further suits filed against 
the said Harrah. The total amount of suits which were 
filed or had been filed up until that time exceeded the 
amount of money on deposit and it was necessary to 
either dismiss or settle the McCormack case in order 
that it would release enough money so that some money 
could be obtained under the assignment for the defense 
of the Diago case (R. 111). That procedure was fol¬ 
lowed and the weight of the lien was cut down enough 
so as to leave the $17,500.00 assignment in shape to 
draw against (R. 111). 

SPECIFICATIONS OF ERRORS TO BE RELIED 

ON. 

1. The holding of the Court that Kelly has a lien in 
connection with the agreement of March 31, 1931, be¬ 
tween Dunning and Harrah for the sum of $4,233.45 
with interest thereon from the 20th day of June, 1934, 
.upon the fund in the Treasury of the United States to 
the credit of Harrah. 

2. The holding of the Court that under the agreement 
of March 31, 1931, between Dunning and Harrah the 
latter was charged with seeing that three-eighths of the 
fee due Dunning was paid to the defendant Kelly. 
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3. The holding of the Court that Harrah should not 
be allowed a set-off of $5,000.00 against any amount 
found to be due Dunning. 

4. The holding of the Court that the assignment of 
March 11, 1932, from Harrah to Dunning of $17,500.00 
of the funds on deposit to the credit of Harrah in the 
Treasury of the United States was made for the pur¬ 
pose of defrauding creditors of the defendant Harrah. 

5. The refusal of the Court to set aside, cancel and 
hold for nought the assignment of March 11, 1932, 
from Harrah to Dunning. 

6. The allowance of interest from the 20th day of 
June, 1934, upon the amount of the claim of Kelly. 

ARGUMENT. 

Points I and II. 

The Holding of the Court That Kelly Had a Lien in 
Connection With the Agreement of March 31, 1931, 
Between Dunning and Harrah for the Sum of $4,233.45 
With Interest Thereon From the 20th Day of June, 
1934, Upon the Fund in the Treasury of the United 
States to the Credit of Harrah, and That Under the 
Agreement of March 31, 1931, Harrah was Charged 
With Seeing That Three-eighths of the Fee Due Dun¬ 
ning Was Paid to Kelly Constituted Error. 

The negotiations leading to the fee agreement of 
March 31, 1931, were between Kelly, Dunning and 
Harrah. The agreement was drawn by Kelly and the 
execution thereof witnessed by him. The contract 
should be construed against the drawer thereof. If it 
had been the intention of the parties that any part of 
the 8 per cent should be paid by Harrah to Kelly the 
latter should have incorporated it in this agreement. 
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At no time was it understood that the three-eighths, 
which Kelly was to receive from Dunning, was to be 
paid by Harrah. This is substantiated by the fact that 
Kelly received from Dunning his three-eighths of the 
first payment by Harrah to Dunning as is set forth in 
a memorandum between Dunning and Kelly dated July 
20, 1934 (R. 116). The testimony of Harrah shows 
that while he was aware that Kelly had an agreement 
with Dunning that he, Kelly, was to receive 3 per cent 
of the 8 per cent to be paid by Harrah to Dunning such 
agreement was between Kellv and Dunning and at no 

C 1 m/ C 

time did Harrah promise or agree to pay Kelly any 
fee from the fund on deposit in the Treasury or from 
any other source (R. 117-118). The agreement between 
Kelly and Dunning at best created a lien in favor of 
Kelly against any fund coming into Dunning’s hands 
from the funds in the Treasury. It could not estab¬ 
lish anv individual lien in favor of Kellv upon that 
fund for it lacked the promise or agreement of Harrah 
to pay Kelly any amount from that fund. 

Kelly not having any lien upon the Treasury fund, 
there could be no duty upon Harrah to see that Kelly 
received three-eighths of any sum paid by him to Dun¬ 
ning under the agreement. The Court erred in hold¬ 
ing that Harrah was indebted to Kelly for the sum of 
$4,233.45 with interest from June 20, 1934, and estab¬ 
lishing a lien on said fund therefor, but should have 
limited this lien to the amount found by the court to be 
due by Harrah to Dunning, to-wit: $4,104.53, the dif¬ 
ference between $5,771.20 and $1,666.67 the allowed 
set-off. 
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Point III. 

The Holding that Harrah Should Not be Allowed a 
Set-off of $5,000.00 Against Any Amount Found to be 
Due Dunning Constituted Error. 

Dunning had contracted under the agreement of 
March 31, 1931, to defend the suits mentioned therein, 
his fee to be 8 per cent of the difference between $214,- 
000.00 and the aggregate amount paid in settlement or 
in satisfaction of judgments of the claims listed there¬ 
in. Obviously the purpose of the agreement and the 
intention of the parties was that Dunning was to earn 
the 8 per cent by defending the claims and suits men¬ 
tioned in the agreement, and when he was unable to do 
so and refused to go on with the defense of the Diago 
case Harrah was compelled to engage other counsel at 
the cost of $5,000. Accordingly the amount received by 
Harrah of the $214,000 was decreased by $5,000.00 
which he had to pay for the defense of the Diago case 
and therefore a set-off in the full sum of $5,000.00 
should be allowed Harrah against the claim of Dun¬ 
ning and such set-off should not be limited to $1,666.67, 
the one-third of said $5,000.00 fee received by Dun¬ 
ning. 

Point IV. 

The Holding That the Assignment of March 11,1932, 
From Harrah to Dunning of $17,500.00 in the Treasury 
of the United States Was Made for the Purpose of De¬ 
frauding Creditors of the Defendant Harrah Was Er¬ 
ror. 

There is nothing in the record to sustain the conclu¬ 
sion that the assignment of March 11, 1932, was for 
the purpose of defrauding creditors of Harrah. Many 
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alleged creditors were bringing suits in the equity 
court in an effort to establish a lien against this fund 
of $214,000.00 in the Treasury of the United States to 
the credit of Harrah. Because of the practice of the 
Treasury Department in refusing to make any pay¬ 
ment from any fund on deposit therein when a suit in 
equity is filed, the filing of these suits accomplished the 
same purpose as if the court had enjoined the payment 
of any portion of said fund provided the prescribed 
bond was given. It was for the purpose of securing 
funds with which to defend the Diago and other cases 
that Harrah was advised by Dunning to execute this 
assignment. 

There are no creditors of Harrah contesting the as¬ 
signment or opposing the relief prayed for by Harrah 
in his answer. Dunning has at no time made claim 
to the money covered by the assignment. There were 
no further suits in equity filed by any creditors of 
Harrah after the date of the execution of the assign¬ 
ment. The only person contesting the assignment and 
objecting to the relief prayed for by Harrah is Kelly, 
who is not a creditor of Harrah, and it cannot be said 
that this assignment was made to defraud Kelly, who, 
neither now nor at the time the assignment was exe¬ 
cuted, was a creditor of Harrah’s. 

Point V. 

The Refusal of the Court to Set Aside, Cancel and 
Hold for Nought the Assignment of March 11, 1932, 
From Defendant Harrah to Plaintiff Dunning Was 
Error. 

Even if it be assumed that the assignment was given 
by Harrah to Dunning for the purpose of defrauding 
the creditors of Harrah the refusal of the court to set 
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it aside because it was so given is contrary to the well- 
established principles of law governing the situation. 

While the assignment itself recites that it was made 
4 ‘in consideration of services rendered and other valu¬ 
able considerations” and “in full payment of his 
(plaintiffs) services in the following cases in the 
courts of the District of Columbia,” listing three of 
the cases covered by the fee agreement of March 31, 
1931, the Court found as a fact that the real purpose 
of the assignment was to put the sum of money covered 
thereby out of the reach of the creditors of the defen¬ 
dant Harrah (R. 68). The appellant Dunning agreed 
to account to Harrah for the proceeds thereof as and 
if received. This is apparent from the memorandum 
receipt given by Dunning to Harrah (R. 101), from 
the letter dated April 7, 1934, from Dunning to A. II. 
Conner, Esq. (R. 103), from paragraph nine of the 
appellant Dunning’s sworn original bill (R. 3), and 
from the undisputed testimony of appellant Harrah 
(R. 101-102), and witnesses Conner (R. 110-111-112) 
and Farrington (R. 113-114). 

The general rule in regard to this situation is set 
forth in 2 R. C. L. at page 969, Chapt. 44, as follows: 

“An attorney in whose name his client has 

* 

placed property for the purpose of defrauding the 
creditors of the client cannot refuse to comply with 
his agreement to return it. In such case the par¬ 
ties are not in pari delicto , and equity will not tol¬ 
erate the idea that an attorney may make use of 
his peculiar power over his client to procure a 
contract which is illegal and contrary to public 
policy, and then invoke the aid of the law to en¬ 
able him to retain that which he has obtained 
through his fraudulent artifices. The law regards 
the client as being drawn into the violation of its 
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provisions through the controlling* influence of his 
attorney and counsel over him, and for that reason 
intervenes for his protection. ’ ’ 

In the case of Lindsley v. Cauldwell, 234 Mo. 498,137 
S. W. 983, 37 L. R. A. (N. S. 161), the court expressly 
held that an attorney in whose name his client has 
placed property for the purpose of defrauding the 
creditors of the client cannot refuse to comply with his 
agreement to return it on the theory that the parties 
being in pari delicto equity will leave them where it 
finds them. The court said: 

“The defendant (the attorney), recognizing, no 
doubt, the weakness of his position so far as his 
attempt to hold this stock as security for his fees 
is concerned, defends upon the further ground that 
the transfer of this stock to him was made by 
Stevenson (the client) for the purpose of hinder¬ 
ing and delaying the creditors of Stevenson; and 
he invokes the rule that where a conveyance is 
made for such purpose, and an attempt is made by 
the grantor to regain the property, equity, because 
of the corrupt purpose which prompted the con¬ 
veyance, will leave the parties where it finds them. 
We are of the opinion, however, that this unhappy 
defense is not available to the defendant. The rule 
which is invoked does not apply to a case like this, 
where the grantee is the confidential attorney of 
the grantor, and receives the conveyance as such. 
The rule applicable to this case is clearly ex¬ 
pressed in 3 Am. and Eng. Enc. Law, 2d. Ed., p. 
338, and is as follows: ‘Even where the conveyance 
by the client to his attorney is for the declared 
purpose of hindering and delaying the creditors 
of the client, it cannot be sustained as against him 
by the attorney or his assignees with notice; the 
parties are not regarded as being in pari delicto 
and equity will refuse to sustain such a convey- 
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ance.’ The leading case cited to support the text 
is Ford v. Harrington, 16 N. Y. 285, which held 
that, although the object of the assignment was to 
perpetrate a fraud on the creditors, yet on account 
of the relations existing between attorney and 
client, the attorney must be compelled to restore 
what he had acquired under the assignment.” 

That this rule is one of long standing and is well 
settled bv the great weight of authority is evidenced 
by the case of Goodenongli v. Spencer, 15 Abb. Pr. N. S. 
248, where the court, in deciding a case directly in 
point with the present case stated the rule as follows: 

“Where one party through the means of an un¬ 
lawful agreement, acquires the property of an¬ 
other, the law regards them equally at fault, and 
will do nothing for the redress or protection of 
either side. But when that advantage is secured 
by an attorney or counsel from his client, the par¬ 
ties are not considered as being equally in the 
wrong. The law then regards the client as being 
drawn into the violation of its provisions through 
the controlling influence of his attorney and conn- 
sel over him, and for that reason intervenes for 
his protection. . . .” 

It is the duty of a court of equity to intervene in such 
cases, not only upon the theory that the law regards 
the client as being under his attorney’s influence and 
as entitled, unhesitantly, to rely upon the latter’s ad¬ 
vice, but also, as was stated in Herrick v. Lynch, 150 Ill. 
283, 37 N. E. 221, because: 

“Equity will not tolerate the idea that an attor¬ 
ney may make use of his peculiar power over his 
client to procure a contract which is illegal and 
contrary to public policy, and to then invoke the 
aid of the law to enable him to retain that which 
he has obtained through his fraudulent artifices.” 
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And, as was stated in the leading case on the subject, 
Ford v. Harrington , 16 N. Y. 285, 288. 

4 4 In such cases the law presumes that undue ad¬ 
vantage has been taken of the confidential relation 
existing between attorney and client. . . . ’ ’ 

And in Clark v. Millsap, 197 Cal. 765, 783, 242 P. 918, 
it was said by the court: 

44 The commonplace maxims of equity, 4 He who 
seeks equity must do equity’ and 4 He who comes 
into a court of equity must come with clean hands,’ 
have no application to the facts adduced in the 
instant case. Certainly the law will not hold a 
client in pari delicto with her attorney, who, acting- 
under his influence and advice, places her property 
in his name and possession for the purposes of con¬ 
cealment. As between the two, the client is not, in 
the eyes of the law, as culpable as the legal ad¬ 
visor.” 

In Ford v. Harrington, supra , the court said: 

4 4 The parties, although in delicto did not stand 
in pari delicto in the transaction Conway (the 
client) was a mere instrument in the hands of the 
defendant (his attorney). If an attorney will so 
far forget or wilfully disregard his duty to the 
courts, whose license to practice he holds; to his 
clients, who, in consequence of such license, are 
induced to seek and act upon his counsel ; and to 
the public, as, for the purpose of gain and profit 
to himself, to induce by his advice the commission 
of fraud bv those who thus confide in him, he at 
least should be compelled to restore to his victim 
the fruits of his iniquity.” 

In the case of Place v. Hayward , 117 N. Y. 487, 23 
N. E. 25, where an attorney had advised his client to 
make a conveyance to the attorney in an attempt to 
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hinder and delay the creditors of the client, it was 
held that upon a suit by the client against the attorney 
the latter would not be allowed to retain the property 
conveyed to him bv the client but that the court would 

* V 

compel the attorney to deliver up the property to his 
client. 

Point VI. 

The Allowance of Interest From June 20,1934, Upon 
the Amount of the Claim of Kelly Constituted Error. 

It is plainly against the principles of equity and good 
conscience to charge Harrah interest from the 20th dav 
of June, 1934, upon the amount of Kelly’s claim. Dun¬ 
ning’s action in filing this suit in the equity court with¬ 
out ever having rendered to Harrah any statement of 
the amount claimed bv Dunning as fees for services 
rendered tied up the balance of the fund in the Treas¬ 
ury Department to the credit of Harrah. No interest 
is being allowed Harrah by the Treasury Department 
upon this fund. Harrah has been placed in the help¬ 
less position where he cannot secure his money from 
the Treasury Department by reason of the pending 
suit and cannot pay the claim of Kelly so long as the 
suit is pending; whereas Kelly by the ruling of the 
court is being unjustly granted interest upon his claim. 

REPLY TO THE ARGUMENT OF APPELLANT 
DUNNING THAT THE COURT’S REFUSAL TO 
GRANT A CONTINUANCE CONSTITUTED 
ERROR. 

A motion for a continuance on the ground of illness 
of a party is addressed to the sound discretion of the 
trial court and is not reviewable save where a clear 
abuse of discretion, prejudicial to the appellant, is 
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made to appear. Bradshaw v. Stott , 7 App. D. C. 276; 
Foertscli v. Germuiller, 9 App. D. C., 351; Goodyear 

Service, Inc. v. Pretzfelder, ... App. D. C.,_, 64 

W. L. R. 506. 

This is conceded by the appellant Dunning, but, it is 
contended by him, that the denial of the two motions 
for continuance constitute prejudicial error. The 
record shows that the original petition in this suit was 
filed in July, 1934 (R. 1), and the amended petition in 
October, 1934 (R. 20). In May, 1935, after the case had 
been placed upon the trial calendar, a motion was filed 
on behalf of Harrah to advance the cause for hearing 
so that the same might be heard and decided before 
the expiration of that term of court (R. 69). This 
motion was concurred in by Kelly (R. 69). The motion 
to advance was opposed by appellant Dunning and 
denied by the court and a hearing on the cause was 
delayed until the following term of court. On Novem¬ 
ber 26, 1935, appellant Dunning filed a motion to grant 
a continuance of the cause for an indefinite time, which 
motion was by the court denied (R. 73). The case was 
then placed upon the ready calendar and called for 
trial on January 8, 1936. On the date of trial Mr. 
Leahy, counsel for Dunning, presented another motion 
for continuance for an indefinite time to the trial jus¬ 
tice. The hearing was adjourned and the matter im¬ 
mediately referred to the motions justice, Mr. Justice 
Adkins, who overruled the motion. 

From the record it is clear that the plaintiff by 
reason of his physical condition was unable to proceed 
with the Diago case in early 1934, several months be¬ 
fore he brought the present cause of action (R. 41); 
that the continuance requested is for an indefinite 
period of time and that the affidavits of the doctors 
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submitted with the motion do not state when, if ever, 
Dunning would be ready to proceed with the trial of 
the cause. 

In the affidavit of Dr. McKaig, filed in the cause 
on November 16, 1935 (R. 72), the doctor states that 
in 1933 Mr. Dunning suffered a relapse from a com¬ 
plication of cardiac ailments; that at that time he suf¬ 
fered from an enlarged heart, leakage and fibrulation 
and that it was his belief that if Dunning were per¬ 
mitted complete rest and freedom from annoyance for 
a period of six months the treatment being adminis¬ 
tered would result in a very marked improvement. In 
the affidavit of the same doctor filed Januarv 6, 1936 
(R. 78), he likewise states that he believed that a 
period of rest for another six months would result in 
a marked improvement. The affidavit of Dr. Philes 
does not state when, if ever, in that doctor’s opinion, 
Dunning would be sufficiently recovered to proceed 
with the trial of the cause. It is obvious that Dun¬ 
ning’s physical condition is that he has a serious heart 
ailment; that he had it in 1933; that he was suffering 
from it in 1934 before he filed the present suit; that 
time will not improve his condition: and that his doc¬ 
tors are unable to state when, if ever, he would be in 
condition to proceed with the trial of the cause. It is 
well settled that if the trial court, having the cause 
before it, concludes from all the surrounding circum¬ 
stances, including the showing of cause, the good or 
bad faith in the part of the applicant and the nature 
and duration of the illness of the party, that in the 

exercise of its sound discretion it will denv a motion 

•/ 

for continuance based upon the ground of the illness 
of one of the parties, such conclusion will not be dis¬ 
turbed on appeal. Hostetler v. Green, 170 Ky. 119, 
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185 S. W. 511; Ballard v. Nye, 18 F. (2) 98; Druckman 
v. Forsythe Furniture Lines, lnc. 7 22 F. (2) 59; Smith 
v. Daniel, 46 F (2) 740; Roseberry v. Scott, 244 Pac. 
1063, 120 Kan. 576; King v. Smith , 148 S. C. 419, 146 
S. E. 237; Auto. Reg. Co. v. Lirio, 8 N. J. Misc. 58S, 
151 Atl. 105. 

In order to justify a continuance it must further 
appear that there is reasonable probability that the 
party will be able to attend the trial within a reason¬ 
able time and it is uniformally held that unless such 
ability to appear within a reasonable time is made to 
appear the refusal of a continuance is not an abuse of 
discretion. 

In Ford v. Simmons , 52 Col. 249, 255, 121 Pac. 167, 
it was held in a case where a party applying for a con¬ 
tinuance on the ground of his illness showed that he 
had been ordered by his physician to go to a distant 
city but he did not show when he would return or any 
reasonable expectation that he could attend the trial 
within any reasonable time nor did he show his deposi¬ 
tion could not be secured the trial court was justified 
in denying the continuance. The court stated: 

4 4 The only other reason assigned for the second 
continuance pertains to the illness of the defendant 
Patrick Gr. Ford. It is shown that he had rheu¬ 
matism; that on December 26th he was ordered 
by his physician to go to Salt Lake City. There 
was no showing as to when he would return or any 
reasonable expectation that he would obtain relief 
so that he could attend the trial within a reason¬ 
able time. There was no showing why his deposi¬ 
tion could not have been secured. ’ ’ 

In Cohn v. Clark, 48 Okla. 500,150 Pac. 467, a motion 
was made for a continuance on the grounds that the 
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defendant was sick and unable to attend the trial. It 
appeared from the motion that the defendant had been 
sick in a distant city for about a year. The court held 
that in the absence of a showing that there was a prob¬ 
ability of defendant being able to attend court in a 
reasonable time it was not error to refuse the contin¬ 
uance. And the court said: 

“In cases of continued sickness of one of the 
parties to the case, without any showing that there 
is a probability of a recovery in a reasonable time 
so as to enable the party to attend the trial, the 
court should overrule a motion for a continuance 
based upon these grounds. In such cases the at¬ 
torney representing the party should take his 
deposition if his evidence is desired. ” 

In Rose v. Monarch, 150 Kv. 129, 133, 150 S’. W. 56, 
the court stated the rule as follows: 

“While courts are, and ought to be, very indul¬ 
gent in the matter of granting a continuance be¬ 
cause of the illness of the parties and their conse¬ 
quent inability to be present at the trial, or to give 
depositions, yet, where there has been one con¬ 
tinuance bv consent on account of sickness, and 
another by the court for the same sickness, and the 
parties are ruled to prepare their case and be 
ready for trial at the next term of court, no con¬ 
tinuance should be granted on account of the same 
sickness of the same party, rendering him unable 
to attend the trial or give his deposition, unless it 
be made to appear in the affidavit that there is a 
reasonable probability of the party’s recovery, 
and of his being able either to attend the trial or 
give his deposition within a reasonable time. If 
the rule were otherwise, no party could ever get a 
trial in a case against one who was suffering from 
a permanent disease, and whose condition was 
gradually growing worse; thus placing on the one 
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that is well the whole burden of the other’s sick¬ 
ness, and jeopardizing his property rights for an 
unreasonable length of time. Upon the facts of 
this case we conclude that the court would not 
abuse its discretion in refusing continuance.” 

To the same effect is the case of Hostetter v. Green, 
170 Ky. 119, 185 S. W. 511. 

In the case of Betts v. Jardine, 138 Pac. 657, cited in 
the brief for the appellant Dunning, it was shown in 
the motion for continuance that the defendant would 
be physically able to proceed with the case in two 
months. 

In McMahan v. Norick, 12 Okla. 125, 69 Pac. 1047, 
the cause was set for trial December 1, the term of 
court ended December 17, it was shown that the pres¬ 
ence of the party could be secured for the next term of 
court. 

Likewise in the case of Robert v. Sinkey, 136 Kans. 
292,15 Pac. (2) 427, it was shown that the party would 
be recovered in two or three months, and in Deacon v. 
Rasch, 40 Ind. App. 77, 81 N. E. 84, and Morehouse v. 
Morehouse, 136 Cal. 332; 68 Pac. 976, both relied upon 
by appellant Dunning, it was shown that a delay of a 
few weeks would probably result in the attention of the 
party at court or ability to give a deposition. 

In the case of Overstreet v. Citizens Union Bank, 256 
Ky. 653; 76 S. W. (2) 641, relied upon by appellant 
Dunning in his brief, the following language of the 
court appears: 

4 ‘Furthermore, it is apparent from the evidence 
that appellant’s ailments were of a temporary 
character and not such as would incapacitate him 
for any great length of time or cause unreasonable 
delavs in the trial of the case.” 
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It not appearing from the motions for continuances 
when, if ever, Dunning would be physically able to 
proceed with the trial of the case, it vras not an abuse 
of the discretion of the lower court to refuse the re¬ 
quest for a continuance when this suit had the effect 
of tying up in the Treasury the sum of $43,500.00 of 
Harrah without any bond having been required. The 
court has the discretionary power of deciding whether 
a continuance should be granted and here we find Mr. 
Justice Adkins and Mr. Justice Bailey, each sitting at 
a different time in the motion court, deciding that 
under all the circumstances of this case a continuance 
should not be granted. 

ARGUMENT IN REPLY TO THE ASSIGNMENT OF 
ERRORS RELIED UPON BY FRANK J. KELLY: 

1. In reply to the first assignment of error, it is re¬ 
spectfully sibmitted that the action of the court was 
not error as the defendant Kelly in rebuttal went thor¬ 
oughly into the matter covered by the question and 
stated that his service were worth $500.00 (R. 114). 

2. In reply to the second assignment of error, an ex¬ 
amination of the record shows that Kelly made no 
claim for services alleged to have been rendered bv 
him in the Morris case in his intervening petition. 

3. In reply to the third assignment of error, inas¬ 
much as the $5,000.00 was a set-off claimed by Harrah 
against Dunning and since any financial transaction 
between Conner and Dunning effected Harrah such 
evidence was admissible between Dunning and Harrah. 
This payment concerned a fee to Conner for defending 
the Diago-Blanco case, which case was covered by the 
fee agreement between Dunning and Harrah dated 
March 31, 1931. 
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4. In reply to the fourth assignment of error, there 
is nowhere in the record any testimony of Farrington 
as to what Dunning said to him about to whom the 
money under the $17,500.00 assignment belonged. 

5. In reply to the fifth assignment of error, it is re¬ 
spectfully submitted that nowhere in the record does 
it appear that any action was taken by the court upon 
the so-called objections and exceptions to the Findings 
of Fact and Conclusions of Law filed by the defendant 
Kelly. 

6. In reply to the sixth assignment of error, the facts 
would not support such a finding, for Farrington’s tes¬ 
timony was that Mr. Dunning proposed that an assign¬ 
ment be given to Farrington and “I told Dunning that 
I thought that it would be better that he have the as¬ 
signment” (R. 113). Farrington further testified that 
Dunning said, 4 4 We will have the assignment prepared 
in my (Dunning’s) name” (R. 114). 

7. In reply to the seventh assignment of error, the 
amount of the indebtedness found to be due and owing 
to Kelly by finding of fact No. 2 did not grow out of 
any controversy between Dunning and Harrah, and 
since this is not a judgment creditor’s bill Kelly is not 
entitled to such a recovery. 

8. In reply to the eighth assignment of error, there 
is no showing that a receiver should have been ap¬ 
pointed to take possession of the fund covered by the 
assignment. And further this indebtedness due by 
Dunning to Kelly in finding of fact No. 2 did not grow 
out of the subject matter of the suit between Dunning 
and Harrah. 
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9. In reply to the ninth assignment of error, there 
can be no question raised in this case that the court 
did not retain jurisdiction to administer full and com¬ 
plete relief under the pleadings. 

10 and 11. In reply to assignments ten and eleven, 
the motion for leave to file the so-called supplement 
and substitute supplement were filed after the trial 
and signing of the final decree by the court and have 
no bearing whatsoever on the subject matter of the 
suit. 

CONCLUSION. 

The trial court having had the cause before it, from 

the lack of a showing by Dunning that there was a 

reasonable probability that he would be able to attend 

the trial within a reasonable time, the fact that this 

suit had the effect of tying up the funds to the credit 

of Harrah in the Treasurv of the United States and 

* 

from all the surrounding circumstances, in the exercise 
of its sound discretion, denied the motions for indefi¬ 
nite continuances based upon the illness of Dunning. 
The motions for the continuances were addressed to 
the sound discretion of the trial court and a clear abuse 
of discretion prejudicial to Dunning not being made to 
appear, the rulings of the trial court denying the 
motions for continuance should not be disturbed. 

The assignments of error relied upon by Frank J. 
Kelly do not present, in any particular, a showing of 
reversible error on the part of the trial court. 

The agreement between Kelly and Dunning by which 
Kelly was to receive 3 per cent of the fee received by 
Dunning could not establish a lien in favor of Kelly 
upon the fund in the Treasury, and there could be no 
duty upon Harrah to see that Kelly received three- 
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eighths of any sum paid by him to Dunning under the 
agreement. 

The holding of the lower court denying to Harrah 
a set-off of $5,000.00 against any amount found to be 
due Dunning was erroneous since the amount received 
by Harrah of the $214,000.00 was decreased by the 
$5,000.00 which he had to pay Conner for defending 
the Diago case. 

It is plainly against the principles of equity and 
good conscience to charge Harrah interest from the 
20th day of June, 1934, upon the amount of Kelly’s 
claim. 

There being no creditors of Harrah contesting the 
assignment or opposing the relief prayed for by Har¬ 
rah in his answer, and Kelly, the only person object¬ 
ing to such relief, not being a creditor of Harrah 
either at the date of the execution of the assignment or 
the date of the trial of the cause, the conclusion that 
the assignment was executed in fraud of creditors can¬ 
not be sustained. 

Even if it be assumed that the assignment of March 
11, 1932, from Harrah to Dunning was given for the 
purpose of defrauding the creditors of Harrah the re¬ 
fusal of the court to set it aside because it was so given 
on the ground that the parties were in pari delicto is 
contrary to the well established principles of law gov¬ 
erning the situation. There can be no question as to 
the real purpose of the assignment, nor can there be 
any doubt that Dunning agreed to account to Harrah 
for the proceeds of the assignment as and if received. 
There can be no question that Dunning was Harrah’s 
attorney at the time. 

Because of the relation of attorney and client exist¬ 
ing between Dunning and Harrah at the date of the 
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execution of the assignment the parties were not in 
pari delicto in regard to the execution thereof and the 
rule that where a conveyance is made for the purpose 
of hindering, delaying and defrauding creditors equity, 
because of the corrupt purpose which prompted the 
conveyance, will refuse to aid the grantor regain his 
property but will leave the parties where it finds them, 
can have no application, and it is the duty of a court 
of equity upon the application of the client to compel 
the attorney to restore what he has acquired under 
the assignment. It must be remembered that an attor- 
nev is an officer of the court and that lavmen seeking 
the advice of an attorney are justified in relying un- 
hesitantly upon the attorney’s advice. The law pre¬ 
sumes that undue advantage has been taken by the 
attorney of the confidential relation existing between 
attorney and client and regards the client as being 
drawn into the violation of the law by the controlling 
influence of his attornev over him and for that reason 
intervenes for the protection of the client. If the rule 
were otherwise, and if this court should hold that under 
the circumstances of this case equity will do nothing 
for the relief of the client, then this court will be plac-^ 
ing its approval upon the action of an attorney, who, 
having induced his client to convey property to the 
attorney, may with impunity retain the property right- 

fullv that of the client. 

* 

It is respectfully submitted that it was the duty of 
the equity court, in order to prevent unjust enrichment 
on the part of Dunning, the attorney, and in order to 
preserve the relation of confidence and trust that must 
necessarilv exist between attornev and client, to have 
granted the relief prayed for by Harrah and to have 



27 


set aside and held for nought the assignment of March 
11, 1932. Its arbitrary denial constituted error. 

Respectfully submitted, 

Frederick Stohlman, 
Georoe A. Cassidy, Jr., 
Union Trust Building, 
Washington, D. C., 
Attorneys for Appellant. 
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Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 6761. 


Charles J. Harrah, Daniel Dunning, and Frank J. 
Kelly, Intervening Petitioner , Appellants, 

v. 

Henry Morgenthau, Jr., Secretary of the Treasury 
of the United States of America and William 
A. Julian, Treasurer of The United States of 
America, Appellees. 


BRIEF FOR APPELLANT DANIEL DUNNING. 


I. 

THE FACTS. 

The amended Bill of Complaint was filed by the 
plaintiff Daniel Dunning, in the Supreme Court of the 
District of Columbia against the defendant, Charles J. 
Harrah and others, requesting that certain funds paid 
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by the republic of Cuba to the Treasury of the United 
States on behalf of the defendant, Charles J. Harrah, 
be impressed with an equitable lien and that the Secre¬ 
tary of the Treasury and the Treasurer of the United 

•/ V 

States be directed to hold the fund in trust for the 
satisfaction of the plaintiff’s claims against the defen¬ 
dant, Harrah, and that the payment or disbursing of 
said fund in the Treasury to Harrah be enjoined and 
restrained. 

The Bill also sought the appointment of a receiver 
in order that disbursement be made under direction 
of court. The Bill prayed that upon a final hearing the 
plaintiff’s claim against the defendant be allowed and 
paid out of said fund. 

The Bill of Complaint set forth that the plaintiff, a 
member of the bar of the Supreme Court of the Dis¬ 
trict of Columbia, acted as counsel for the defendant, 
Harrah, and that there was due to the plaintiff certain 
monies which, if the relief prayed for was not granted, 
would be removed from the jurisdiction of this court 
and dissipated, and the plaintiff would be without ade¬ 
quate remedy at law. (R. 20-33) 

The intervener, Frank J. Kelly, also a member of 
the bar of the Supreme Court of the District of Colum¬ 
bia, alleged that a certain percentage of the funds due 
by Harrah to Dunning was due to Kelly, as associate 
counsel of Dunning. Kelly requested an accounting, 
discovery, and other relief against Dunning. 

Answer of the various defendants was filed, and the 
cause was placed on the trial calendar, and eventually 
on the readv calendar. 

A motion to continue the hearing and trial was made 
by Daniel Dunning, appellant herein, based on the pre¬ 
carious condition of his health, and his affidavit to- 
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gether with those of his attorney and attending physi¬ 
cian were attached to the motion. (R. 71-79.) 

On December 17, 1935, the motion to continue was 
denied. (R. 73) Finally, on January 8,1936, trial was 
imminent and another motion for a continuance was 
made by the appellant, Daniel Dunning, fortified by the 
accompanying affidavits of him, his attorney, and his 
physician. The physician’s affidavit (R. 78) stated 
that appellant Dunning, must not appear in court and 
participate either as an attorney or witness in any 
proceedings and if he did so, his recovery would be 
seriously retarded, and his appearance in Court would 
very likelv result fatally. 

The affidavit of the appellant, Daniel Dunning, indi¬ 
cated to the lower court his inability to attend or pre¬ 
pare for trial, and that he alone was the sole, essential, 
and necessary witness to prove the allegations of his 
petition, together with the surrounding facts, the ser¬ 
vices rendered, the time, study, and labor involved in 
their rendition, and that if the continuance be not 
granted, he would be deprived of his day in court. 
Dunning had been advised by his physicians, whose 
accompanying affidavits substantiated his, that he could 
not submit to direct or cross examination. (R. 75-76) 

The affidavit of Doctor Philes, supporting the mo¬ 
tion of Dunning, indicated to the lower court that the 
appellant was suffering from an enlargement, leakage 
and fibrulation of the heart, to such an extent that any 
undue mental strain or physical exertion might, and 
probably would, result fatally. He was advised not to 
appear as a witness in his own case. The affidavit fur¬ 
ther stated that in the opinion of affiant, treatment for 
a period of six months would result in a practical cure 
and consequent ability to proceed with trial. 
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The affidavit of Dr. McKaig corroborated the affi¬ 
davit of Dr. Philes, and positively stated that atten¬ 
dance at court either as an attornev or witness would 
very likely result fatally. (R. 78-79) 

The affidavit of William E. Leahy, attorney for ap¬ 
pellant, Daniel Dunning, advised the lower court that 
Dunning was so totally incapacitated that he had been 
unable to do any work in the preparation of his cause 
for trial. (R. 71-72) 

A motion for a continuance (R. 73) stated to the 
lower court that this was the first time the cause had 
been set for trial and that, if the continuance be al¬ 
lowed, the plaintiff would then be physically able to 
present his evidence without undue expense, delay or 
damage to any of the parties concerned. (R. 73-74) 

Notwithstanding this situation, the motion for a con¬ 
tinuance was over-ruled (R. 79), and the trial pro¬ 
ceeded without the presence of the plaintiff, the sole 
and only witness on his behalf and resulted in the dis¬ 
missal of his cause of action. 

SPECIFICATION OF ERRORS TO BE RELIED ON. 

1. The action of the court in refusing to postpone the 
hearing on the merits. 

2. The action of the court in refusing to grant the 
plaintiff’s request for a continuance which request was 
based upon plaintiff’s illness. 

3. The action of the court in refusing to continue the 
cause notwithstanding that the affidavits of plaintiff’s 
physician indicated that it would be fatal to him to pro¬ 
ceed with the trial. 

4. The action of the court in proceeding with the 
hearing of the above-entitled cause without the pres¬ 
ence of the plaintiff, and when it was impossible for 
him to be present. (R. 90.) 


5 


ARGUMENT. 

POINT I. 

The Court’s Refusal to Grant Continuance Constituted 

Error. 

It is conceded by the appellant that the application 
for a continuance because of the illness of a party is 
directed to the sound discretion of a trial court. That 
discretion will not be interfered with by an appellate 
court unless clearly abusive, and prejudicial to the ap¬ 
plicant. Where a party’s presence at the trial is im¬ 
perative, and the character of his illness is such as to 
render his presence at the trial impossible, a continu¬ 
ance should be granted. Its denial constitutes preju¬ 
dicial error. 

In the case of Betts v. Jardine, 139 P. 657. (Cali¬ 
fornia App. 1917) an application for a continuance was 
made to the trial court, supported by an affidavit 
averring that the appellant had suffered a stroke of 
apoplexy. On advice of a physician he visited Europe. 
The undisputed affidavit indicated that the appellant 
alone could prove and establish his defense. It was 
further shown he would return in two months. The 
Court of Appeals held that the lower court abused its 
discretion and should have granted the continuance. 

In the case of Connell v. Long, 32 Ga. 443 it appeared 
that one of the parties was ill and unable to be present 
at the trial. His attornev advised the court that he 
could not safely go to trial without the presence and 
aid of his client. It was held that the continuance 
should have been granted. The attorney was unable 
to conduct the examination as he may have done by 
the aid of his client, who might even have suggested 
witnesses, who could have contradicted the plaintiffs. 
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In McMahan v. Norick (Okla. 1902), 12 Okla. 125, 69 
Pac. 1047. The defendant offered to treat as a deposi¬ 
tion an affidavit made by the Plaintiff compelled on 
account of illness to absent, but the court said: 

“It is settled rule of law that an application for 
a continuance is addressed to the sound discretion 
of a trial court, and that the granting or refusal 
to grant will not be reversed by an appellate court 
unless it clearly appears that there is an abuse of 
discretion. We think that there was sufficient 
showing to entitle Plaintiff to a continuance of the 
case, and that it was an abuse of discretion to re¬ 
fuse to grant it. The affidavit of the physician 
shows that the Plaintiff was physically unable to 
attend trial. The affidavit of her attorney shows 
that she was not onlv a material witness in her 
own behalf, but that her presence was necessary 
for the purpose of aiding her attorney in the 
proper presentation of the cause. 

It is true that the Defendant in error consented 

that the affidavit of the Plaintiff in error mav be 

•> 

treated as her deposition, but this fact did not 
satisfv the law. The Plaintiff had a right to be 
present when she was able to attend court, and 
not onlv testifv in her own behalf, but to assist 
counsel in the presentation of the cause 
It is the right of parties to be present at the trial 
of their cases.” 

Likewise in the case of Roberts v. Sinkey, 136 
Kansas 292, 15 Pac. 2nd 427, the Supreme Court of 
Kansas said: 

“Where there is no conflict in the showing for a 
continuance of a civil cause on account of the 
serious illness of the defendant and there is noth¬ 
ing of record to discredit or discount the state¬ 
ments made under oath by the wife of Defendant, 
the attending physician, and defendants’ attorney, 
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and where the affidavit of Defendant as to the 
facts involved in the controversy cannot be used 
because it fails to show due diligence, it amounts 
to an abuse of discretion to deny the motion for 
continuance, at least, long enough to permit the 
taking of Defendants’ deposition.” 

The refusal of a continuance in a suit on certain 
notes, premised on the fact that the defendant, who 
was an attorney and able to advise his counsel, was in¬ 
capacitated from attending court because of his illness, 
was held to be an abuse of discretion, notwithstanding 
the fact that the defendant had allegedly employed 
dilatory tactics. (Overstreet v. Citizens Union Banks), 
256 Ky. 656—76 S. W. 2nd 641. 

The court’s attention is respectfully invited to the 
general principle of law pertinent hereto set forth in 
13 Corpus Juris Page 141 Section 39: 

The illness of a party is not ipso facto a cause 
for continuance of the cause; but where a party’s 
presence at the trial is indispensable and the char¬ 
acter of his illness is such as to render his pres¬ 
ence at the trial impossible a continuance should 
be granted, if it appears that he has been guilty 
of no negligence, and that the sickness is not the 
result of an act voluntarily done for the purpose 
of affecting the trial. The fact of illness must be 
established by some satisfactory sworn statement, 
either in the shape of an affidavit or the certificate 
of a physician that satisfies the court of the in¬ 
ability of the party to be present. It should fur¬ 
ther appear that, if the continuance is granted, 
there is reasonable probability that the party will 
be able to attend the trial within a reasonable time. 
From the very nature of the relief asked, the de- 
cision of the question must necessarily rest al¬ 
most entirelv within the discretion of the trial 
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court, and such discretion will not be interfered 
with unless the same has been abused to the extent 
of prejudicing the applicant’s right to a fair trial 
of the cause. A continuance is properly refused 
where it appears that the party is not too ill to 
attend trial, or that his deposition might have been 
taken, or that the facts to which it is claimed that 
he will testify are admitted. Apprehension of ill 
health and of consequent inability to attend will 
not sustain an application made several days be¬ 
fore trial, but the contrarv has been held in re- 
gard to applications made on the day on which 
the case was set, or reached, for trial. 

In the case of Harrod v. Hutchinson, 32 Ky. L. R. 3, 
105 S. W. 365—it was held that where the defendant 
was the only competent witness to testify in his own be¬ 
half, and notwithstanding the fact that a former con¬ 
tinuance had been granted upon the same grounds, and 
notwithstanding the fact that the defendant’s illness 
was the result of alcohol, that a denial of a continuance 
was an abuse of discretion. The court observed that 
although the Plaintiff had a right to a speedy trial, it 
is better that the trial be deferred than that the de¬ 
fense be cut off altogether. 

In the case of Garfield National Bank v. Colwell, 8 
X. Y. Supp. 380 (Supreme Court General Term) it ap¬ 
peared that the defendant’s presence and testimony 
was necessary and material, and that his deposition 
could not then be taken. The court denied a motion for 
continuance which was held to be an abuse of discretion. 

Deacon v. Rasch , 40 Ind. App. 77, 81 N. E. 84; and 
Morehouse v. Morehouse, 136 Cal. 332, 68 Pac. 976, an¬ 
nounce that where a party was a witness and his 
deposition could not be taken, and it further appeared 
that a delay of a few weeks would probably result in his 
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attendance at court, or ability to give a deposition, a 
denial of a continuance constituted an abuse of dis¬ 
cretion. 

In re Townsend , 122 Iowa 246, 97 N. W. 1108 it was 
held in a proceeding to contest the validity of a will 
alleged to have been procured by undue influence, that 
a denial of the motion for a continuance because of the 
absence of one of the defendants who was the widow 
of the testator and a material witness, was reversible 
error, notwithstanding the fact that she appeared after 
the case had been on trial for several days and was 
examined as a witness in the case. The court said that 
the subsequent appearance did not negative the pre¬ 
sumed prejudice resulting from the error overruling 
the motion for a continuance; that 

“Her counsel were entitled to her presence, 
counsel, and advice during the entire trial. The 
evidence discloses that she knew more about the 
real issues than anyone else, and while she may 
have been incompetent as a witness to testify to 
many of these matters there was the more need 
for her advice and counsel during the trial.’’ 

And in Hollis v. Watson , 28 Ky. L. R. 550, 89 S. W. 
548—the court reversed the trial court’s order refus¬ 
ing a continuance, upon the ground that the party was 
confined to his room by illness and unable to attend, 
notwithstanding the case had been upon the docket for 
about four vears and had been continued a number of 
times for the appellant. 

The court said: 

“Whatever may have been the grounds of pre¬ 
vious continuances, appellant was entitled to be 
present at the trial of his case, if possible, and was 
not responsible for the misfortune which had over¬ 
taken him which prevented his attendance.” 
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The above cases indicate that the illness of a party 

which prevents his attendance at the trial is generally 

considered grounds for continuance, where it appears 

that his presence is indispensable, and there is hope for 

an earlv recoverv to health. 

• * 

Most authorities examined by counsel for appellant 
wherein the trial court’s discretion was sustained denv- 
ing continuances in matters of this nature, were 
situations wherein the petitioning party was present 
in court, and the court’s judgment was founded on per¬ 
sonal observation. 

In the present case the appellant requesting postpone¬ 
ment was a member of the bar of this court. He, his 
counsel, and his physician reported to the court that 
immediate trial of the issues would probably result 
fatally to him. The sworn statement of the physician 
proclaimed the severity of his illness. 

The appellant, Dunning, was not present in court. 
He was presented with the unusual dilemma of a court 
directing him to proceed in order to maintain the al¬ 
legations of his Bill of Complaint, and his physician 
admonishing that do do so would be fatal. His de¬ 
cision to follow the advice of his doctor would be the 
decision of any reasonable and prudent man. The 
arbitrary action of the court below should not be coun¬ 
tenanced by this court. Its ruling should be reversed. 

Counsel for the appellant, Dunning, advised the 
lower court that he was the sole, essential, and neces¬ 
sary witness to prove the allegations of his petition, 
and because of illness had been unable to prepare for 
trial, much less attend court. 
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CONCLUSION. 

Daniel Dunning was the sole and essential witness to 
the presentation of his case. Illness of a desperate 
nature compelled his absence from court. Postpone¬ 
ment to permit recuperation would allow him to be 
ready, able, and willing to proceed at a later date. The 
period of continuance requested was reasonable. The 
essential demands of fairness required the Court 
below to grant the continuance. Its arbitrary denial 
prohibited the plaintiff from proceeding, and resulted 
in the dismissal of his cause of action. This should be 
reversed. 


Respectfully submitted, 

William E. Leahy, 

James F. Reilly, 

Attorneys for Plaintiff, 
Investment Bldg., 
Washington, D. C. 
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No. 6761. 


Charles J. Harrah, et al., Appellants, 

v. 

Henry Morgenthau, Jr., et al., Appellees. 


BRIEF FOR APPELLANT FRANK J. KELLY. 


STATEMENT OF FACTS. 

The instant record presents for the consideration of 
this honorable Court three appeals, one by the plain¬ 
tiff Dunning involving the refusal of the trial Court to 
continue the cause, the second by the defendant Harrah 
based primarily on the recognition by the trial Court 
of the right of the defendant Kellv to a lien and the 
refusal of the trial Court to vacate a certain assign¬ 
ment, and the third by the defendant Kelly relating 
primarily to the refusal of the trial Court to retain 
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jurisdiction for the administration of full and com¬ 
plete relief. 

Dunning filed an original and also an amended bill in 
the trial Court in which he presented numerous claims 
against Harrah for which he asserted an attorney’s 
lien, including an 8 per cent contingent fee agreement 
in writing. 

Kelly claimed an attorney’s lien for of the 8 per 
cent fee, and also presented claims for a fee collected 
by Dunning but not paid by him to Kelly, and for rent 
due and for moneys loaned. 

On October 29, 1934, Dunning filed an amended bill 
containing 46 paragraphs and specifying numerous 
claims for all of which he asserted a lien. (R. 20-33) 
He claimed that the 8 per cent agreement had been ter¬ 
minated and the basis of his compensation changed to 
a quantum meruit. (R. 21-22) Harrah denied the 
change (R. 37), and Kelly said in his answer that even 
so he had no knowledge of it and that it did not affect 
his rights (R. 47, 70), and he testified that he never 
consented to and lie was never notified of anv such 
change and knew nothing of it. (R. 100) The court 
found as a fact that no evidence was introduced in 
support of this, among other claims, set forth in the 
amended bill. (R. 67) 

Harrah gave to Dunning an assignment of $17,500 
of the said fund upon which $5000 was paid, leaving 
the balance standing at $12,500. Harrah sought to 
have this assignment cancelled but the trial Court 
held that it was made in fraud of creditors, that Harrah 
and Dunning were in pari delicto and that they should 
be left in the position in which they had placed them¬ 
selves. The Court, therefore, refused to cancel the 
assignment, but it also refused to appoint a receiver to 
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collect the proceeds of the same and to apply them to 
the payment of Kelly’s claims, and the refusal of the 
Court to grant full relief to Kelly is the main ground 
of his appeal. 

On May 15, 1935, Harrah filed a motion to advance 
the cause for hearing and Kelly concurred and joined 
therein (R. 69) but the motion was not granted. On 
November 26, 1935, Dunning filed a motion to continue 
the cause, which was denied on December 17, 1935, by 
Justice Bailey. (R. 71-3) The case was called for 
hearing before Justice Bailey on January 8,1936, when 
Dunning filed a further motion for continuance, which 
was immediately referred by Justice Bailey to Justice 
Adkins sitting in Motions Court, and was by him heard 
and denied. (R. 73-9) 

The Court made findings of fact and conclusions of 
law on February 21, 1935 (R. 65-9), and on the same 
day signed the final decree. (R. 83-4) 

The finding of fact No. 2 adjudicated Dunning’s in¬ 
debtedness to Kelly in the principal sum of $1408.58, 
over and above the lien rights which were recognized 
and established by the Court (R. 66), but the conclu¬ 
sion of law No. 4 denied relief to Kelly for the said 
additional sum on the ground that it was not a claim 
which was a lien upon the fund and the suit was not a 
creditors’bill. (R. 68.) 

On the same day, and prior to the making of the said 
findings and conclusions and the entry of the said de¬ 
cree, Kelly filed a motion for leave to file a supplement 
setting out that he had on the preceding day, the 20th 
day of February, 1936, recovered in the Municipal 
Court of the District of Columbia a judgment against 
Dunning in the principal sum of $200 and that the same 
Court had on the same day made findings in his favor 
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in the principal sums of $615.50 and $593.08, respec¬ 
tively, which at the expiration of four days thereafter, 
exclusive of Sundays and legal holidays, would become 
judgments if no motion or other action should be taken 
in the meantime to delay the same, and that the said 
judgment and the two findings mentioned covered the 
same subject-matter as Kelly’s aforesaid claim in the 
principal sum of $1408.58, and he prayed leave to file 
the said supplement, that he be regarded as a judg¬ 
ment creditor on the $200 judgment and be so regarded 
upon the findings when they should mature into judg¬ 
ments, that the Court appoint a receiver for the assign¬ 
ment and the subject-matter thereof, and for general 
relief. (R. 81-2) 

On the 4th day of March, 1936, Kelly filed a motion 
for leave to file a substitute supplement reiterating the 
$200 judgment which had been obtained by him and 
setting out that the findings in his favor in the prin¬ 
cipal sums of $650.50 and $593.08 had matured into 
judgments, and he made like prayers as with respect 
to the original supplement. (R. 84-5) 

On the 10th day of March, 1936, the Court entered 
an order denying the motions for leave to file supple¬ 
ment and substitute supplement, “it appearing to the 
Court that a final decree has already been passed”. 
(R. 87) 

The statement of evidence was signed by the Court 
on May 20, 1936 (R. 121), and was tlicit ^1 ^^ niade ^)f 
record. (R. 91) 

As already stated, Dunning, Harrali and Kelly all 
perfected appeals from the final decree of February 
21, 1936. 

Kelly’s assignments of error now relied upon, omit¬ 
ting those which are not being pressed, are as follows 
(R. 89-90): 
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ASSIGNMENT OF ERRORS. 

3. In permitting the witness Connor to testify 
that he paid Dunning one-third of $5,000.00, with¬ 
out any showing that Kelly knew anything about 
the making of that payment or the arrangements 
therefor. 

5. In overruling the objections and exceptions 
of the defendant Kelly to findings of fact and con¬ 
clusions of law. 

6. In not making a finding of fact to the effect 
that the name of Dunning was inserted in the as¬ 
signment as assignee at the suggestion of Marvin 
Farrington, one of Harrah’s attorneys. 

7. In not making a conclusion of law Kelly was 
entitled to be paid in this cause the amount of the 
indebtedness found to be due and owing to him by 
finding of fact numbered 2. 

8. In not appointing a receiver to take posses¬ 
sion of the fund covered bv the assignment in or- 
der to pay the indebtedness to Kelly which is set 
out in finding of fact numbered 2. 

9. In not retaining jurisdiction to administer 
full and complete relief. 

10. In denving the motion of the defendant Kellv 
to file supplement. 

11. In denying the motion of the defendant Kelly 
to file substitute supplement. 

Upon the present record Kelly submits for the con¬ 
sideration of this honorable Court the following: 

POINTS AND AUTHORITIES. 

I. The trial Court correctly held Kelly entitled to an 
attorney’s lien with interest. 

II. The trial Court correctly refused to vacate the 
$17,500 assignment. 

III. The trial Court incorrectly declined to retain 
jurisdiction and administer full and complete relief to 
Kelly. 
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IV. The trial Court correctly denied the continuance 
sought by Dunning. 

I. 

The trial Court correctly held Kelly entitled to an 
attorney’s lien with interest. 

The original bill averred an agreement between Dun¬ 
ning and Harrah by which Dunning was entitled to 5 
per cent of a certain sum as a contingent fee for ser¬ 
vices rendered and to be rendered bv him as an attor- 

* 

ney-at-law, that this was later increased to 8 per cent, 
and that “plaintiff obligated himself to pay three- 
eighths of the amount to be paid by defendant under 
said new agreement”. (R. 3) Kelly’s intervening 
petition stated that “he is the one to whom plaintiff 
obligated himself to pay three-eighths of the amount 
to be paid by defendant under said new agreement”. 
(R. 15) The amended bill reiterated the 8 per cent 
agreement but omitted the three eighths obligation and 
then claimed the abrogation of the same and the sub¬ 
stitution of a quantum meruit basis of compensation. 
(R. 21) Kelly’s answer to the amended bill admitted 
the making of the 8 per cent contingent fee agreement 
and reiterated his claim to three-eighths of all sums 
which should be by plaintiff received as attorney’s 
fees from the defendant Harrah under the 8 per cent 
agreement, his rights having been acquired with the 
knowledge, concurrence and consent of Harrah, where¬ 
fore, Dunning was without the right, authority or 
power to terminate the S per cent agreement, or to 
make any new agreement with Harrah without Kelly’s 
consent (R. 47), and if any such new agreement was 
made it could not and did not affect his right in the 
premises, but Dunning and Harrah were both there- 
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after and still are obligated to Kelly in accordance 
with the terms and conditions of the 8 per cent agree¬ 
ment, and the agreement between Dunning and Kelly 
with respect to H thereof. (R. 70) 

Kelly testified that the 8 per cent agreement w^as in 
his handwriting, and signed by Dunning and Harrah 
in his presence. (R. 97) It is set out at page 45 of 
the record. Kelly stated that prior to March 31, 1931, 
there was a 5 per cent contingent fee agreement be¬ 
tween Dunning and Harrah, that on that day there was 
a long discussion between Harrah, Dunning and him¬ 
self in reference to a new agreement, and it was agreed 
that the percentage should be increased to 8 per cent 
provided $5,000 was raised in ten days, and in consid¬ 
eration of Kelly procuring a loan of that sum and as¬ 
sisting Dunning in the prosecution of the cases covered 
by the agreement 3 of the 8 per cent or was to be 
paid to Kelly. That definite amount was discussed in 
the presence of Harrah, Dunning and Kelly. Dunning 
stated that Harrah was only paying 3 per cent more 
and that Kelly would assist in the prosecution of the 
cases and also would procure the $5,000 loan, and the 
agreement was immediately thereafter drawn up by 
Kelly, executed by Dunning and Harrah and witnessed 
by Kelly. (R. 97-8) 

Kelly further testified that if there was any abroga¬ 
tion or attempted abrogation of the 8 per cent agree¬ 
ment as set out in the amended bill he never consented 
to and was never notified of the same and knew noth¬ 
ing of it or of the making of the $17,500 assignment 
until long afterwards. (R. 100) 

Harrah testified that he entered into the 8 per cent 
fee agreement with Dunning (R. 100), and on cross- 
examination said his recollection was that it was signed 


8 


in Dunning’s office, he would not try to recollect how 
long he was at that conference, it may have been an 
hour or two hours, prior thereto the agreement was for 
5 per cent and this agreement provided for an addi¬ 
tional 3 per cent, or 8 per cent in all. Harrah was 
then asked, “Wasn’t it said and agreed upon between 
you on that occasion or on some occasion prior to it, 
as a result of which this agreement was drawn, that 
Mr. Kelly would work on these cases and that he would 
get the additional three per cent?” After some col¬ 
loquy, Harrah said that he could not answer that ques¬ 
tion yes or no, “I cannot affirm or deny it because I 
would involve myself if I did”. (R. 104-5) 

The trial Justice later stated that he “would be glad 
for Harrah to be recalled” to explain the statement to 
which reference has just been made, and he then said, 
“The agreement I had for 8 per cent was with Dun¬ 
ning. I had no contract with Mr. Kelly. While I 
recognized Mr. Kelly had an interest of 3 per cent, I 
do not wish to deny it in anv wav, but I would want 
to explain clearly and definitely that my contract was 
with Mr. Dunning and not with Mr. Kelly. For that 
reason I could not make an answer to the question with¬ 
out involving mvself. I do not denv Mr. Kellv had a 
3 per cent interest, and I knew that. And my sole pur¬ 
pose was to always pay him”. (R. 117) 

Beatrice Smith, secretary for Kelly, testified that she 
was in and out of the room during the time the 8 per 
cent contract was being discussed and drawn, and Kelly 
was to get 3 per cent as she understood it. (R. 115) 
The Court’s finding of fact No. 1 (R. 65-6), taken in 
connection with the memoranda of both sides (R. 118- 
20) is in effect that the 8 per cent contingent fee con¬ 
tract was made between Dunning and Harrah, contain- 
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ing a proviso that Dunning arrange a loan to Harrah 
from some source of $5,000 within ten days from the 
date of the contract, that Harrah had knowledge of 
the fact that Kelly was to assist Dunning in repre¬ 
senting Harrah in the litigation involved in that con¬ 
tract and was to receive as his fee three-eighths of the 
8 per cent fee, that the stipulated loan was arranged 
within the time specified, that the cases referred to in 
the 8 per cent contract have all been settled, the last 
one on or about June 20, 1934, and the 8 per cent fee 
is 8 per cent of $171,000, or $13,680, of which Harrah 
has paid Dunning the amount of $7,908.80, leaving a 
balance of $5,771.20 due Dunning, that Kelly’s three- 
eighths of the 8 per cent fee is $5,130, of which he has 
received $896.55, leaving a balance of $4,233.45, upon 
which, of course, interest is to be allowed from the com¬ 
pletion of the work on June 20, 1934. 

Clearly, on the foregoing facts, which are undis¬ 
puted, Dunning was entitled to an attorney’s lien for 
his 8 per cent fee and Kelly in turn was entitled to an 
attorney’s lien for his 3 per cent fee. Harrah was fully 
aware of Kelly’s rights and therefore chargeable with 
the obligation to see that Kelly’s lien was not violated 
or infringed upon. No arrangement between Harrah 
and Dunning could affect Kelly’s rights, nor could any 
payment received by Dunning whether from Harrah 
or from anyone else. 

National Surety Co. v. Board of Education , 15 
Fed. (2d) 993, 995; 

Barnes v. Alexander, 232 U. S. 117. 

Two attempts to violate Kelly’s rights are shown by 
the record. 

The first was by Dunning in his amended bill where 
he averred that the 8 per cent contract was terminated 
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and a new agreement entered into on the basis of a 
quantum meruit. (R. 21-2) As Dunning did not par¬ 
ticipate in the trial below, no evidence was offered in 
support of this contention, and, of course, none could 
have affected Kelly’s rights since he was not a party 
thereto and did not even have knowledge thereof. In¬ 
deed, he testified that he never consented thereto and 
was never notified thereof. (R. 100) The trial Court 
found as a fact that no evidence was introduced in sup¬ 
port of this claim among others. (R. 67) 

The second attempt to violate Kelly’s rights was the 
effort by Harrah to charge Dunning and in turn 
through Dunning also to charge Kelly with a $5,000 
fee paid to Conner for trying the Diago case, or at 
least one-third thereof which Conner testified he had 
paid to Dunning. The Diago case was one of those 
covered by the 8 per cent fee agreement. (R. 45) 
Harrah testified that Dunning delayed that case on 
many occasions, Harrah kept insisting he wanted it 
tried, finallv Dunning said he could not carry on the 
case and suggested that he would get a competent at¬ 
torney to represent Harrah, Dunning introduced Con¬ 
ner who came to terms with Harrah as to fees and the 
agreement, and who defended the case in entire accord 
with Dunning, and Harrah paid Conner a fee of $5,000. 
(R. 100) Conner testified that Dunning spoke to him 
about the Diago case, at that time it was at issue and 
Dunning and his son were attornevs of record for 
Harrah, it was ready for trial, Dunning said he was 
ill and would not be able to try it, Conner made his fee 
arrangements direct with Harrah after Dunning with¬ 
drew, did not make any arrangements with Dunning. 
(R. 107-8) He had an arrangement with Dunning as 
to a division of the fee he would receive from Harrah, 
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who knew about that but had nothing to do with it, and 
Conner was then permitted over the objection and ex¬ 
ception of Kelly to testify as to what the arrangement 
for division was, the objection being that “it should 
appear that Mr. Kelly knew about it before it can go 
in.” (R. 109) Conner then said that if he made ar¬ 
rangements with Harrah he would consider Dunning 
the same as any forwarding attorney, Conner told 
Harrah at that time or verv sliortlv thereafter that the 
case was being taken from Dunning who was being 
treated as a forwarding attorney. “I told Harrah 
what I was to pay Dunning. But that was something 
Harrah had nothing to do with”, and Conner was per¬ 
mitted to further testify over the objection and excep¬ 
tion of Kelly that he paid Dunning one-third of $5,000. 
(R, 109-10)" 

Of course, the only possible theory upon which it 
could have been at all proper to admit the testimony to 
which Kelly thus objected and excepted is, that it did 
not concern him because it would onlv be deducted 

V 

from any allowance made to Dunning, but would not 
be deducted in making allowance to Kellv even though 
a deduction as to Dunning left less than enough to 
his credit with which to pay Kelly. The result was 
that it did leave sufficient to pay Kelly the amount of 
his attorney’s lien claim but insufficient to pay in addi¬ 
tion thereto his claim of $1408.58. If this honorable 
Court shall hold with our contentions that Kelly was 
entitled to recover that sum also then it may be paid 
in either of two ways, by ignoring for the purposes of 
accounting with Kelly the charge against Dunning of 
one-third of $5,000 or by the lower Court taking pos¬ 
session of the assignment fund and paying Kelly out 
of the same. 
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The findings of fact and conclusions of law of the 
trial Court with respect to the subject now under con¬ 
sideration are as follows: That in addition to the at¬ 
torney’s lien claim Dunning is further indebted to 
Kelly in the sum of $1408.58 with interest (finding No. 
2, R. 56) but is not entitled to recover the same in this 
cause because he has no lien therefor and this is not a 
creditor’s bill (conclusion Xo. 4, R. 68); that of the 
$5,000 fee paid to Conner, and unknown to Hurrah at 
the time, there was paid by Conner to Dunning one- 
third of said fee, or $1,666.67, and Kelly was not a 
party to the arrangements in regard to the Conner 
fee and did not know thereof until long thereafter, 
(finding X T o. 1, R. 66) 

It is obviously clear that the action of the trial Court 
in making a charge against Dunning of $1,666.67 was 
incorrect in so far as that charge is permitted to affect 
the rights of Kellv. 

On the question of Kelly’s right to an attorney’s 
lien, which was sustained by the trial Court, the case 
of Barnes v. Alexander, 232 U. S., 117, is practically 
on all fours with the present case. That an attorney 
under such circumstances is entitled to a lien which all 
having knowledge thereof must respect, recognize and 
protect is fully established by the general current of 
the cases including the decisions of this Honorable 
Court and of the Supreme Court of the United States. 

Wylie v. Cox, 15 How. 415. 

Lamont v. Railroad Co., 2 Mackey, 502. 

Hutchinson v. Worthington, 7 App. D. C 548. 

Parish v. McGowan, 39 W. L. R. 586, 39 App. 

D. C. 184, 199-200, 237 U. S. 285. 

Thurston v. Bullowa, 42 App. D. C. 18. 

Sullivan v. Tobin, 42 App. D. C. 430. 

Kellogg v. Winch ell, 51 App. D. C. 17. 
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Ingersoll v. Coram, 211 U. S. 335, 367. 

Barnes v. Alexander , 232 U. S. 117. 

TFe&s/er v. Sweat, 65 Fed. (2d) 109, (C. C. A. 

5th Cir.). 

U. S. Fidelity & Guaranty Co. v. Levy (C. C. A. 

5th Cir.) 77 Fed. (2d) 972. 

6 Corpus Juris, 775, 781, 788, 790-1. 

Central R. R. Co. v. Pettus, 113 U. S. 116,128. 

And, of course, interest automatically follows from 
the date the service was completed, June 20,1934. Code, 
secs. 1178, 1184. 

II. 

The trial Court correctly refused to vacate the 
$17,500 assignment. 

The facts in connection with this assignment are as 
follows: By paragraph 9 of the original bill, Dunning 
asserted that in February, 1932, Harrah executed and 
delivered to him an assignment of $17,500 of the funds 
held by the United States for the purposes in the as¬ 
signment named and to assure plaintiff of funds for 
the conduct of the Diago case involving approximately 
$80,000, and plaintiff agreed to account for the funds 
so assigned. (R. 3) 

By paragraph numbered 43 of the amended bill, 
Dunning asserted that on or about February 12, 1933, 
Harrah assigned to him from the fund on deposit in 
the United States Treasury the sum of $17,500, as 
more specifically set forth in the copy of the assign¬ 
ment attached to the amended bill as Exhibit A, and in 
June, 1934, Harrah persuaded Dunning to obtain for 
him the sum of approximately $5,000 from the fund on 
deposit, the effect of doing which reduced the assign¬ 
ment to $12,500. (R. 31) 


14 


The assignment itself recites that in consideration of 
services rendered and other valuable considerations 
Harrah assigns to Dunning $17,500 out of the moneys 
paid into the Treasury of the United States by the Re¬ 
public of Cuba “and in full payment of his services in 
the following cases in the courts of the District of Co¬ 
lumbia”, listing four cases, and declared the assign¬ 
ment to be preferred and prior in right to any others 
which he had theretofore made or might thereafter 
make and to be a first lien upon any funds which might 
thereafter be made available to Harrah bv the United 
States or any of its agents or officers excepting only 
funds for which the Treasury warrant and check had 
theretofore been drawn. (R. 33-4) 

Harrah’s answer (R. 39) as amended (R. 64) admits 
that he executed the assignment and avers that it was 
procured by certain representations made to him by 
Dunning (changed by the amendment to procured upon 
advice given to him by Dunning), who was acting at 
that time as his counsel, that the assignment was not 
what it purports to be on its face, in payment of cer¬ 
tain fees, “but was made upon the advice of the plain¬ 
tiff for the purpose of protecting this amount of money 
from being further enjoined in order that said sum 
might be used for defending the suits, then pending, 
and that said plaintiff was to account to the defendant 
for every penny of the Seventeen Thousand, Five Hun¬ 
dred Dollars ($17,500) assignment,” and admits that 
$5,000 was withdrawn from said fund and a portion of 
it used to pay expenses and that $500 thereof was paid 
to Dunning. (R. 39) 

The answer of Kellv admits the making of the as- 
signment and states that he knew “nothing of the mak¬ 
ing of the said assignment until several months there- 
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after, when some reference thereto was made bv the 
defendant Harrah at which time this defendant in¬ 
quired as to the why and wherefore of it, and as to 
why he had not been consulted in the matter.” (R. 49) 

Kelly testified that he knew nothing of the making of 
the assignment until long afterwards. (R. 100) 
Harrah testified to the making of the assignment and 
to the delivery bv Dunning to him'of a memorandum 
reciting the delivery of the assignment and stating, “I 
am to account to Harrah for this money as and if re¬ 
ceived.” (R. 101) He further said that he “was ad¬ 
vised by Mr. Dunning, who was acting as my attorney 
at that time, that in view of the harassing that I was 
■eceiving by various nuisance suits that were being 
filed against this fund of mine and without proper in¬ 
junction or bonds being necessary, he advised me to 
make an assignment to him to protect myself and take 
a counter receipt from him which I did in this case of 
$17,500, so as to have sufficient funds to protect myself 
for my own expenses and necessities.” (R. 101) The 
so-called nuisance suits were settled in time for the 
sum of $43,000. (R. 98) 

Harrah’s counsel then inquired, “Was this assign¬ 
ment of $17,500 in payment of any services or any 
fees?” Objection was made on the ground that the 
question was along the line of a direct contradiction of 
the terms of the assignment, which objection was sus¬ 
tained. Harrah’s counsel then stated to the Court “It 
must be remembered that the relation here is that of 
an attorney and client. This assignment was, as Mr. 
Harrah just stated, prepared by Mr. Dunning and it 
was signed by Mr. Harrah at the request and sugges¬ 
tion and upon the advice of his counsel. And Mr. 
Harrah has stated the reasons that were advanced by 
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Mr. Dunning. Bearing in mind this relation, we are 
entitled to show this. Those were confidential rela¬ 
tions.” (R. 101-2) The Court then stated, “But he 
has set forth what was said and done at the time. The 
assignment states it was for a certain purpose, or, 
rather, in complete and full settlement. You are not 
attempting to show now anything that occurred at the 
time but are attempting to show, apparently, what the 
witness had in mind. I will sustain the objection.” 
(R, 102) 

The propriety of this action of the Court seems ob¬ 
vious but not having the benefit of Harrah’s brief at 
the time this brief is written we are of course unable to 
reply thereto. 

Harrah pointed out that the assignment was wit¬ 
nessed by Marvin Farrington “who was present at 
that time and heard the whole proceedings in the office 
of Dunning”, and that the memorandum was given “to 
show that if Dunning collected the amount of money he 
should render an accounting to me”. (R. 102) 

The witness Conner stated that he had inquired of 
Dunning where the money was coming from to pre¬ 
pare the defense of the Diago case and Dunning said 
he had an assignment from Harrah of $17,500, if he 
could get the McCormack case dismissed or settled it 
would release enough money so he could get some 
money out of the assignment which was in his name in 

the Treasurv and he could deliver that monev over to 
* * 

Conner or to Harrah and it could be used for the de¬ 
fense of the Diago case. That procedure was followed, 
and he further said that he and Dunning talked about 
the assignment a number of times, and Dunning said, 
‘Well this assignment is not all mine/ did not say how 
much of it was his but could get money on that assign- 
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ment and turn over enough to Conner to prepare the 
defense of the Diago case. (R. 111-2) 

Marvin Farrington testified that his relationship 
with Harrah began in the early days of March, 1932, 
he was present when Harrah and Dunning discussed 
the assignment, from the inception of the talk concern¬ 
ing the same, the substance was that Dunning pro¬ 
posed that an assignment be given to Farrington of a 
sum of money to protect Harrah from numerous claims 
which were unmeritorious, Farrington told Dunning 
he thought it would be better that Dunning have the 
assignment and it was actually written by Dunning but 
typed in Farrington’s office because Dunning was with¬ 
out stenographic service, Harrah was present at the 
time; that Farrington was also present when the 
memoranda was discussed, it was given the same day 
that the assignment was executed, the assignment and 
memorandum were executed and delivered at the same 
time, Harrah asked Dunning if he should not have a 
receipt because the assignment was not an assignment 
absolute, it was an assignment to Dunning to become 
effective if, when and as the Ansberry case might be 
determined as well as the Beck case. (R. 112-13) 

On cross-examination, Farrington was asked if he 
was attorney for Harrah at the very time the assign¬ 
ment was made, and he replied, 44 Yes-no-yes”, he 
would have to say yes because it was so close, that he 
had met Harrah just a few days before. (R. 113) 
Upon the foregoing testimony, the Court found as 
facts that on March 11, 1932, Harrah executed an as¬ 
signment to Dunning in the sum of $17,500, at the same 
time Dunning gave Harrah a memoranda reciting the 
delivery of the assignment and that he was to account 
to Harrah for this money as and if received; that 





thereafter $5,000 of the money was paid to Dunning 
and accounted for by him to Harrah, and the assign¬ 
ment was given by Harrah in order to secure funds 
from the amount on deposit in the Treasury with which 
to pay the cost of defending the various suits then 
pending against Harrah; that Dunning, Harrah and 
Farrington met together when it was proposed by 
Dunning that the assignment be made for the purpose 
of protecting the sum of money covered thereby against 
possible claims of creditors of Harrah, and while it 
recites that it is made “in consideration of services 
rendered and other valuable considerations” and is 
“in full payment of his (plaintiff’s) sendees in the 
following cases in the courts of the District of Colum¬ 
bia’’, listing certain cases, “the real purpose of the as¬ 
signment was to put the sum of money covered thereby 
out of the reach of the creditors of the defendant, Har¬ 
rah”. (R. 67-68) Kelly objected to the Court not 
finding as a fact that “the name of Daniel Dunning 
was inserted as assignee at the suggestion of Marvin 
Farrington, one of his (Harrah’s) attorneys”, and not 
finding that “the plaintiff suggested that Farrington 
be the assignee, Farrington demurred, and urged that 
the plaintiff be named as assignee, and it was upon 
Farrington’s insistence that plaintiff was so named. 
(R. 86) 


Upon the facts so found, the trial Court made a con¬ 
clusion of law that “The assignment of March 11, 1932, 
from the defendant Harrah to the plaintiff was made 
in fraud of creditors. Both the defendant Harrah and 
the plaintiff are in pari delicto with reference thereto 
and the Court accordingly leaves these parties where 
it finds them.” (R. 68) 

We believe no argument is necessary on the fore- 
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going facts to demonstrate the correctness of the 
Court’s findings and conclusions. 

It is a long established rule that a court of equity 
will not aid one who has made a conveyance or assign¬ 
ment in fraud of his creditors. The court will leave 
the parties in the position in which they have placed 
themselves. 

In Dent v. Ferguson, 132 U. S. 50, 67-8, the court 
said : 

“Such an arrangement, so entirely inconsistent 
with the absolute conveyance of the property as 
executed between the parties, has all the features 
of a fraud upon creditors. It reserves to the 
grantor the enjoyment of the rents and profits of 
the property conveyed, to which the creditors 
have a right of immediate appropriation to their 
debts and involves a secret trust for the return to 
himself of property of which such creditors have 
the immediate right of sale. The law does not 
countenance any such transaction, but leaves both 
parties in the position in which they have placed 
themselves.” 

In Diamond Coal & Coke Co. v. Payne , 50 App. D. C. 
288, 290, this Court applied the rule laid down in the 
foregoing case, quoting from that case the following: 

“But, if a party seeks relief in equity, he must 
be able to show that on his part there has been 
honesty and fair dealing. If he has been engaged 
in an illegal business and been cheated, equity will 
not help him.” 

In Drake v. Thompson et al ., 14 Fed. (2d) 933, 935, 
the 8th Circuit Court of Appeals said there is an estab¬ 
lished principle and rule of property that: 

“a grantor who has conveyed his real estate to 
a grantee to delay or defraud his creditors, with- 


out consideration, or without other consideration 
than love and affection, may not by suit in equity 
avoid the conveyance or recover the property from 
the grantee or his assigns.” 

In Carpenter v. National City Bank, 48 App. D. C. 
133, 137, this Court said: 

“Appellants assert that the transaction between 
the appellee bank and Hieston resembles one in 
which, as in Jones v. Warden, 1 Mackey, 476, a 
person transfers stock to another with the under¬ 
standing that the latter was to use it in making a 
better impression for himself with the Treasury 
officials, from whom he was seeking concessions, 
and then goes into equity to compel a retransfer 
of the stock upon the other party’s refusal to re¬ 
turn it. In such a case equity would, of course, 
leave the parties where it found them, because 
their arrangement was made for the purpose of 
deception. ’’ 

m. 

The trial Court incorrectly declined to retain juris¬ 
diction and administer full and complete relief to 
Kelly. 

The facts in this regard are that Dunning brought 
a suit claiming an attorney’s lien and seeking the en¬ 
forcement of same. Kelly filed an intervening petition 
claiming an attorney’s lien in part on the same sub¬ 
ject-matter as Dunning’s claim. The Court recognized 
and established these liens to an extent sufficient to pay 

Kellv’s lien in full. 

% 

However, Kelly in his intervening petition (addition 
to record, p. 3) also claimed the further principal sum 
of $1408.58 consisting of items specified in the addition 


to the record at page 3. Kelly had no judgment at the 
time of suit for any of these items though before the 
decree was actually entered he recovered judgment for 
$200 thereof and findings for the balance which re¬ 
sulted in judgments a few days later. (R. 81-2, 84-5) 

The trial Court found as a fact by its finding No. 2 
that Dunning is further indebted to Kelly in the sum 
of $1408.58 in accordance with Exhibit B filed with his 
intervening petition, with interest as set out in said 
exhibit (R. 66), but concluded as a matter of law that 
Kelly’s claims set out in finding of fact No. 2 are not 
liens upon the fund herein involved and the present 
suit not being a creditor’s bill he is not entitled to any 
recovery thereof in this cause with respect to the as¬ 
signment or otherwise. (R. 68) 

We submit that the trial Court erred in refusing to 
provide for the payment of this indebtedness which it 
found to exist in fact. 

“It is the practice of courts of equity, when they 
have once obtained jurisdiction of a cause, to adminis¬ 
ter all the relief which the nature of the case and the 
facts demand, and to bring such relief down to the 
close of the litigation between the parties.” Russell 
etc. Co. v. Utica, etc. Co., 195 N. Y. 54, 60, and cases 
cited. 

See, also: 

Franklin Insurance Co. v. McCrea, et al, 4 
Greene (la) 229; 

Turner v. Thomas, 13 Bush. (Ky) 518; 

Lange v. Allen et al, 120 Oreg. 96, 108. 

In view of the fact that, before the decree was ac¬ 
tually entered, Kelly had filed his motion for leave to 
file a supplement setting up that he had actually ob- 
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tained a judgment for $200 of liis claims and findings 

for the balance thereof which would automatically ma- 

* 

ture into judgments in a few days, it is submitted tha A 
under the foregoing authorities the ruling below was 
erroneous, even were it true that Kelly could not ob¬ 
tain such relief in this cause as the trial Court held be¬ 
cause lie did not have a judgment. He had a judgment 
as to part of his claims before the decree w^as entered 
and findings which would in a few days thereafter 
mature into judgment. 

But it was not necessary under the doctrine of full 
and complete relief that Kelly have judgment or judg¬ 
ments on these claims in order to have them satisfied 
in this cause. Under the doctrine stated, it is not nec¬ 
essary that the claims in a suit be first reduced to 
* 

judgment even in jurisdictions where that is essential 
under a creditor’s bill: 

Reyburn v. Mitchell, 106 Mo. 365, 377-8; 
Carpenter v. Osborn, 102 X. Y. 552, 561-2; 
Zenith etc. Co. v. Stromberg, etc. Co., 270 Fed. 
421, 423-4. 

In Carpenter v. National City Bank, 48 App. D. C. 
133, 137, this Court said: 

“Appellee’s bill is not in the nature of a cred¬ 
itor’s bill, as urged by appellants. It was neces¬ 
sary for the appellee to go into equity to restrain 
the disposition of the fund pending a determina¬ 
tion with respect to its ownership. Equity, having 
obtained jurisdiction for that purpose, retained it 
for all purposes.” 

In Bramhall v. Brosnan, 55 App. D. C. 309, 310, this 
Court said that “equity favors such remedies as do 


complete and final justice to all parties before the 
court.’’ 

In McGowan v. Parish, 237 U. S. 285, 296, the court 
said: 

4 4 The simple issue that remained was, of course, 
of such a nature that it would have been the proper 
subject of an action at law had it not originally 
been bound up with questions appropriate for de¬ 
cision by an equitable tribunal. But ‘a court of 
equity ought to do justice completely, and not by 
halves;’ and a cause once properly in a court of 
equity for any purpose will ordinarily be retained 
for all purposes, even though the court is thereby 
called upon to determine legal rights that other¬ 
wise would not be within the range of its author¬ 
ity. Camp v. Boyd, 229 U. S. 530, 551, 552, and 
cases cited.” 

In Greene v. Louisville <£ 1. R. Co., 244 U. S. 499, 520, 
the court said: 

4 4 It is a familiar maxim that 4 a court of equity 
ought to do justice completely, and not by halves; ’ 
and to this end, having properly acquired jurisdic¬ 
tion of a cause for any purpose, it should dispose 
of the entire controversy and its incidents, and not 
remit any part of it to a court of law. (Cita¬ 
tions)” 

In Camp v. Boyd, 229 U. S. 530, 551-2, an ejectment 
suit was instituted concerning three parcels of land, 
the equitable and legal title both being involved as to 
one parcel, and the equitable title alone as to the two 
remaining parcels, and the Supreme Court of the 
United States, holding that the plaintiffs there were 
fairly entitled to bring the entire controversy into the 


court of equity so that it might be adjudicated in a 
single suit, also said: 

“A court of equity ought to do justice com¬ 
pletely and not by halves. (Citations) One of the 
duties of such a court is to prevent a multiplicity 
of suits, and to this end a court of equity, if ob¬ 
liged to take cognizance of a cause for any pur¬ 
pose, will ordinarily retain it for all purposes, even 
though this requires it to determine purely legal 
rights that otherwise would not be within the 
range of its authority. (Citations) ” 

See, also: 

Avery v. Vernon, at al ., 59 App. D. C., 284, 285; 

Shaffer v. Carter, 252 U. S. 37, 48; 

Rice & Adams Corporation v. Lathrop, 278 U. S. 

509, 515. 


IV. 

The trial Court correctly denied the continuances 
sought by Dunning. 

On this question, we might indeed content ourselves 
with citation of the decision of this honorable Court in 
Bradshaw v. Stott, 7 App. 1). C. 276, 280, post pp. 29-30, 
where it was declared 4 4 that error cannot be assigned 
upon the refusal to continue a cause. ’ ’ Without waiv¬ 
ing this point, however, but proceeding to a considera¬ 
tion of the question itself, we find that the suit was 
filed on July 2, 1934 (R. 1) and the amended bill on 
October 29,1934 (R. 20), that on May 15, 1935, the de¬ 
fendant Harrah filed his motion to advance the cause 
for hearing so that it might be heard and decided be¬ 
fore the expiration of the then term of Court, and for 
the reason that the fund of $43,500 in the Treasury was 


being withheld from him by reason of the suit (R. 69), 
upon which he was receiving no interest even, and on 
May 21, 1935, the appellant Kelly concurred and joined 
in that motion (R. 69), which was not granted. How¬ 
ever, Dunning was given notice by that motion, if in¬ 
deed notice was necessary in order that he might know 
the fact, that Harrah and Kellv were desirous and 
anxious that the suit be heard and decided at the earli¬ 
est possible time. Nevertheless, on November 26, 1935, 
as the cause approached hearing on the trial calendar, 
Dunning filed his motion to continue the hearing and 
trial of the cause upon affidavit of his counsel and cer¬ 
tificate of his physician made by reference parts of 
his motion. Counsel’s affidavit was to the effect that 
he had been advised bv Dunning that he was in no 
physical condition to appear and testify in the cause 
and in fact so totally incapacitated that it might prove 
fatal to him to assume the mental strain and worry 
incident to the trial of the cause and that up to the time 
of the making of that affidavit Dunning had been en¬ 
tirely unable to do any work in the preparation of the 
cause for trial. (R. 71-2) The certificate of Dun¬ 
ning’s physician was to the effect that from 1925 Dun¬ 
ning had been and then still was a patent of the phy¬ 
sician, suffered a collapse in 1933 from a complication 
of cardiac ailments, was then suffering from enlarged 
heart, leakage and fibrillation, the last being the most 
dangerous and most likely to result fatally in the event 
of undue excitement or mental of physical exertion, 
Dunning had made some progress toward recovery 
but recovery had been retarded and set back by nu¬ 
merous annoyances arising out of his business affairs, 
his physician believed that if he were permitted com- 


plete rest and freedom from annoyance for a period 
of six months, the treatments then being administered 
would so strengthen the heart muscles and build up 
the particular nerves involved “as to result in a very 
marked improvement ’ and he had advised Dunning 
that he must not at that time appear in court and par¬ 
ticipate, either as attorney or witness, in any proceed¬ 
ings, to do so would further retard his recovery and 
very likely result fatally, and that the physician re¬ 
fused to accept responsibility for the consequences 
should he fail to heed the advice given. But nowhere, 
either in the affidavit of counsel or the certificate of 
physician is there any mention, much less a direct 

statement, that at the end of six months or anv other 
* * 

period of time Dunning would be able to testify. (R. 
72-3) 

This motion was resisted bv both Harrah and Kellv, 
and denied by order of the 17th day of December, 1935. 
(R. 73) Again, Dunning had notice of the defense 
position, and that the cause would be heard in regular 
order. 

The case was called for hearing in the trial Court on 
the 8th day of January, 1936 (R. 96), and on that day 
Dunning filed a further motion for continuance “for a 
reasonable time pending his recovery to health”, mak¬ 
ing reference to the motion, affidavit and physician's 
certificate thereto attached and those filed with his 
former motion, and asserting in his motion “that the 
certificate and his affidavit show that within a reason¬ 
able time, if this continuance be allowed, this said 
plaintiff will be in a physical condition to present his 
evidence without undue expense, delay or damage to 
all parties in opposition hereto”, (R. 73-4) but an in- 


spection of the affidavits attached to the motion fails 
to support the statement quoted. 

The motion was supported by the affidavits of Dun¬ 
ning himself and of two physicians, W. E. Philes and 
Joseph F. McKaig, the latter being- the same one who 
filed the certificate in support of the original motion. 

The affidavit of Dunning states that information as 
to the denial of his original motion was conveyed to 
him by his wife, that he is totally incapacitated “at the 
most certain risk of a complete collapse to the condi¬ 
tions outlined in his affidavit heretofore mentioned”, 
and the possible risk even of his life in the event he is 
forced to trial, that notwithstanding and contrary to 
the advice of his physician, upon learning that his 
original motion had been denied he determined to at¬ 
tempt to prepare for trial and on Saturday, December 
14, 1935, concluded that he would appear as plaintiff 

and a necessarv witness even at the risk of almost cer- 

* 

tain total collapse and possible fatal result, going so 
far as to call by telephone one of the witnesses whom 
he desired to appear in his behalf, his wife and chil¬ 
dren so strenuously objected to his attempt that on 
Monday, December 16, 1935, he appeared at Mt. Alto 
Hospital and underwent another thorough physical 
examination to satisfy himself and his family as to 
whether he could appear in the cause, that Dr. Dredge, 
(whose affidavit or certificate, however, is not sup¬ 
plied), the heart specialist in said hospital, gave him a 
thorough examination and advised that he should not 
even be going around, was unable to appear as a wit¬ 
ness, should be in bed, should not appear in court, could 
not be subjected to any strain, and the fact that the 
cause was personal to himself made matters much 
worse, and by reason thereof he cannot appear as a 
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witness, he is the sole, essential and necessary witness 
to prove his cause, that Dr. Klein, at Mt. Alto Hospital, 
concurred in Dr. Dredge’s advice, he had asked both 
of them for certificate setting forth their opinion, diag¬ 
nosis and advice but had been advised that it was con¬ 
trary to the rules of the institution to give any certifi¬ 
cate of that character, though upon request of the 
Court each would advise the Court of his opinion, but 
he gives no intimation as to when he will or even that 
he may ever be able to testify. (R. 74-7) 

The sworn certificate of Dr. Philos is to the effect 
that he has made a physical examination of Dunning, 
finds he has an enlargement and leakage and fibrula- 
tion of the heart to such an extent that anv undue 
mental strain or physical exertion might and probably 
would have fatal results, that he has advised Dunning 
that he should not attempt to testify in or out of court, 
that the mental strain would likely result in his col¬ 
lapse and death, that he believes Dunning will be prac¬ 
tically cured except as to leakage of the heart if he is 
permitted to continue on the treatment with Dr. Mc- 
Kaig for a period of six months without molestation, 
and that he believes Dunning should continue with Dr. 
McKaig rather than enter Mt. Alto or Walter Reed 
Hospital. Dr. McKaig’s sworn certificate is a repeti¬ 
tion of the certificate filed with the original motion. 
(R. 78-9) Though six weeks elapsed between the mak¬ 
ing of the two certificates of Dr. McKaig, there is 
nothing in the second to indicate any improvement or 
change in that time. Indeed, quite the contrary, for 
they are duplicates of one another, each asserting, “It 
is my belief that if he were permitted complete rest 
and freedom from annoyance for a period of six 
months, the treatments now being administered will 


so strengthen the heart muscles and build up the par¬ 
ticular nerves that cause fibrulation, as to result in a 
very marked improvement.” One of these certificates 
is dated November 16, 1935, (R. 73) and the other Jan¬ 
uary 6, 1936. (R. 79) Each calls for a period of six 
months from its date. 

This motion was presented to Mr. Justice Bailey, 
the trial justice, who referred it immediately to Mr. 
Justice Adkins who was sitting in Motions Court (Rec. 
p. 96), and that Justice after consideration of the mo¬ 
tion denied it. (Rec. p. 79) 

Thus, Dunning after bringing suit and tying up a 
large sum of money held in the United States Treasury 
without interest and without injunction or other bond 
or responsibility, opposed a motion to advance the 
cause for hearing, which motion was made nearly a 
vear after suit was filed, and on two occasions at- 
tempted to have the hearing of the cause continued be¬ 
yond its regular place on the trial calendar. Tile case 
had been pending a year and a half when it was reached 
for hearing. Two Justices of the lower court heard 
his motions for continuance, and both denied them. 

The question of a continuance of a cause is a matter 
resting in the sound discretion of the trial justice and 
an appellate court will not interfere unless there has 
been an abuse of that discretion. 

In Fidelity & Deposit Co. v. L. Bucki & Son Lumber 
Co., 189 U. S. 135, 143, the court said: 

“A postponement or continuance is largely 
within the discretion of the trial court, and unless 
that discretion is shown to have been abused, there 
is no sufficient ground for reversal. ” 

In Bradshaw v. Stott , 7 App. D. C. 276, 280, this 
court said: 
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44 A postponement or continuance of a cause, in 
the courts of the United States, when at issue and 
regularly called for trial, has, like the allowance 
or refusal of amendments, or the granting or re¬ 
fusing of new trials, been generally regarded as a 
matter addressed peculiarly to the sound discre¬ 
tion of the trial court, the decision in which is not 
subject to review in the appellate court. Indeed 
it has been expressly held that error cannot be as¬ 
signed upon the refusal to continue a cause. Wood 
v. Young, 4 Cranch, 237; Barrow v. Hill, 13 How. 
54; Thompson v. Seldon, 20 How. 195; Wright v. 
Hollingsworth, 1 Pet. 165, 16S.” 

In Foertsch v. Germuller, 9 App. D. C. 351, 356, this 
court said: 

44 It is well settled that the action of a trial court 
upon an application for continuance is not review- 
able save in a case where a clear abuse of discre¬ 
tion is made to appear.’’ 

In Druckman v. Forsyth Furniture Lines, 22 Fed. 
(2d) 59, 61, the 4th Circuit Court of Appeals said: 

44 It is unnecessary to cite the numerous deci- 
sions which hold that a continuance of the cause 
rests in the sound discretion of the trial court.” 

In Smith v. Daniel, 46 Fed. (2d) 741, 742, the 6th 
Circuit Court of Appeals said: 

4 4 It is almost elementary that the ruling of the 
trial court on an application for a continuance is 
a matter of discretion, and is not subject to review 
unless it clearly appears that such discretion has 
been abused.” 

In short, the question here presented is not whether 
the trial justice should have continued the cause, but 
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whether there was a clear abuse of discretion in re¬ 
fusing to continue. This court will not attempt to sub¬ 
stitute its judgment for that of the trial court. 

In Virginia Beach Bus Line v. Campbell , 73 Fed. 
(2d) 97, 100, the court said: 

“The point urged as to the abuse of discretion 
by the trial judge is based principally upon the 
refusal to grant the defendant a continuance. In 
approaching this question we must bear in mind 
that the question is not whether the trial judge 
should have granted a continuance. That is a 
matter which the law leaves to his judgment, and 
not that of the appellate court. Whether a con¬ 
tinuance shall be granted or not is a matter rest¬ 
ing in his sound discretion; and the appellate 
court has no power to interfere with the exercise 
of that discretion unless it has been abused bv the 
trial court.’’ 

It should be noted that the motion of January 8, 
1936, asked for a continuance of the cause “for a rea¬ 
sonable time pending his recovery to health” (Rec. 
p. 73), but there was no definite assurance when, if 
ever, his health would be recovered. The best assur¬ 
ance his attending physician, Dr. McKaig, could give 
was that it was his belief that if Mr. Dunning were 
“permitted complete rest and freedom from annoy¬ 
ance for a period of six months”, it would “result in 
a very marked improvement.” (Rec. p. 79) This 
statement was made on November 16,1935, (R. 73) and 
again on January 6, 1936. (R. 79) Under these cir¬ 
cumstances, it is submitted that there is not the slight¬ 
est evidence of any abuse of discretion in the action of 
the two Justices of the lower Court who denied the 
motions for a continuance. 
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We have carefully read the brief filed on behalf of 
Dunning and invite the attention of the Court to the 
quotation made therein at page 7 from 13 Corpus Juris, 
141, Section 39, to the effect that in order to warrant 
a continuance “It should further appear that if the 
continuance is granted, there is reasonable probability 
that the party will be able to attend the trial within a 
reasonable time,” a fact which does not appear any¬ 
where in the present case. We also invite attention 
to the statement at page 10 of the said brief summariz¬ 
ing the citations made therein to the effect that “the 
above cases indicate that the illness of a party which 
prevents his attendance at the trial is generally con¬ 
sidered grounds for continuance, where it appears that 
his presence is indispensable, and there is hope for an 
early recovery to health”. But there is nothing in the 
present case to indicate any such hope. 

It is submitted that the decree below should be modi¬ 
fied so far as to require full and complete relief to 
Kelly by the payment of the further principal sum of 
$1408.58, in accordance with the trial Court’s finding 
of fact Xo. 2 (R. 66) either from the $1666.67 disal¬ 
lowed because of Conner’s payment of that sum to 
Dunning or by impounding through receivership or 
otherwise the $17,500 (now $12,500) assignment and 
the proceeds thereof, and that in all other particulars 
and respects the decree below should be affirmed. 

Respectfully, 

William C. Sullivan, 
Andrew M. Hood, 

Attorneys for appellant 
Frank J. Kelly. 
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